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Introduction to the English edition

"Polonia Restituta” was first published in 2007, and its second edition was pub-
lished in 2018. In the forewords to both editions of this book, | suggested that it might
stimulate reflection among Polish historians of constitutionalism. This hope stemmed
from the fact that many issues rooted in history are a “ticking time bomb.” | pointed
out that the lack of systemic solutions regarding the most important issues not yet
adressed, especially after 1989, would be detrimental to Poland's interests in the
international arena, as well as to the normal functioning of Polish democracy.

In both cases, a series of side effects suffered by attempts to deny these “ticking
bombs” are increasingly infecting Polish public life. Bitter remarks regarding the
sources of the constitution, present in Poland since 1997, have already been clearly
voiced. In 2007, we experienced the beginning of a resolution to this constitution,
when a “hostile cohabitation” occurred between President Lech Kaczynski and Prime
Minister Donald Tusk. Even then, the full extent of the constitutional flaws became
apparent. However, the tragic death of President Kaczynski following the plane
crash over Russian territory was never really explained and was dismissed during
the dispute.

The next period of confrontation between the solutions of this constitution and
the difficult reality took place after 2015. At that time, some Polish political groups
made efforts to prevent their political rivals (who, twice in a row, by the decision
of Polish citizens, gained an absolute majority in parliament and, moreover, filled
the office of the President of the Republic of Poland) from actually exercising their
constitutional powers. These efforts were only partially successful, mainly thanks to
the support of foreign institutions, primarily the European Commission in Brussels,
which exploited the Polish political dispute to achieve other goals under the guise
of “"concern for the rule of law.”

However, the complete destruction of the authority of the 1997 Constitution
in Poland occurred after the next government of Donald Tusk had taken the power
on December 13, 2023. The coalition around this government includes formations
that were directly or indirectly involved in the creation of this constitution. And
despite this, over the last dozen or so months, it is these formations that have been
continuously and systematically undermining the Polish constitutional order, pushing
the theory of the so-called “fighting democracy.” In other words, they seem to be
guided by suggestions coming primarily from Germany, formulated in the context
of the unsuccessful fight of "democrats” against Hitler's regime. This failure was
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allegedly caused by these "democrats™ adherence to democratic rules. Hence — as
Donald Tusk proclaimed following these suggestions — "democracy in Poland must
be restored by undemocratic methods.”

Importantly, a similar view is currently held by the European Commission, which
uncritically endorses the undemocratic actions of Donald Tusk’s government, as well
as by the majority of so-called liberal-democratic political and intellectual elites in
Europe.

This development confirms most of the observations concerning the advance-
ment of Polish constitutionalism in the 20t century. The fundamental thesis of
my considerations in this work was that both after 1918 and after 1989, Polish
political elites abandoned the idea of building the foundations of a reborn Polish
constitutionalism based on their own rich constitutional traditions. Driven by in-
comprehensible complexes, first they adopted French, and later German, solutions
as a point of reference. These solutions are, by their nature, deeply at odds with the
Polish experience of libertarian constitutionalism, and also — | am deeply convinced
of this — with the constitutional spirit represented by the Polish Nation. Even the only
20th-century constitutional experience that attempted to draw on these elements
—the 1935 Constitution — failed to meet these expectations, driven by the political
needs of the then-ruling camp.

As | pointed out in the introduction to the Polish edition, this book does not
address issues related to the practical application of the 1997 Constitution, even
though it formally remained in force for another three years of the 20t century.
| have not changed this perspective. | believe that assessments of the functioning
of this constitution, its positive and negative aspects, essentially belong to the
issues of the next century. Therefore, “Polonia Restituta” remains a book about
Polish constitutionalism in the 20t century, with the understanding that the strict
chronological framework of this study covers the 20t century, excluding the first 18
years and the last three years. This does not change the essence —the 20t century,
Poland had four constitutions and three acts of equal rank (known in our tradition
as “small constitutions”). This demonstrates the extraordinary richness of solutions
and, consequently, of experiences. This study is intended to facilitate understanding
of the complexity of Polish constitutionalism in this century.



Introduction

Over the past decade, | have written approximately twenty articles devoted to
issues that could broadly be described as the political origins of the Polish People’s
Republic (PRL).: Most of these texts were included in two editions of a collection
titled Wokdt genezy PRL (On the genesis of the PRL).? | have also referred to several
observations on this topic in my two textbooks — one on the history of constitutional
systems? and the other on the history of administration.*

It would be prudent to assume that both the number of these references and,
above all, their content should have given rise to a more serious academic discussion
of the complex political issues of the PRL and of their present-day consequences —
in particular. And considering that the legal repercussions of the lack of formal
settlement with the PRL system have become - to the growing surprise of the less
passionate about the subject — significantly greater in scope, it might seem all the
more pressing. In addition, serious financial consequences have emerged (e.g., the
issue of reprivatization, the claims of the Poles from prewar Polish eastern territo-

1 “Dwie konstytucje kwietniowe”, Roczniki Nauk Prawnych (Lublin, 1998), vol. VIII, pp. 263-71;

“Ksztattowanie sie nowego ustroju w Polsce w latach 1944-1952", Czasy Nowozytne (Torun, 1999), vol. VI,
pp. 17-26; "0 problemie tozsamosci i ciggtosci prawnomiedzynarodowej panstwa polskiego”, Paristwo
i Prawo (Warszawa, 1999), no. 7, pp. 71-75; “"Czy komunizm byt systemem ludobdjczym. Kilka refleksji na
marginesie ‘Czarnej Ksiegi Komunizmu™, Czasy Nowozytne (Torun, 1999), vol. VIII, pp. 117-23; “Jeszcze
o ciggtosci prawnej pomiedzy Il RP a PRL", Paristwo i Prawo (Warszawa, 2000), no. 5, pp. 88-91; “"PPP
a komunistyczny ruch oporu. Uwagi na marginesie pewnej decyzji”, Roczniki Nauk Prawnych (Lublin, 2000),
vol. X, pt. 1, pp. 1-14; "Czym byt PRL? Uwagi na marginesie ksigzki ‘Wojna domowa czy nowa okupacja?
Polska po 1944 roku™, Palestra (Warszawa, 2001), no. 3—4, pp. 174-79; “Czy PRL byt kontynuacjg Il RP?
Uwagi na marginesie ksigzki A. Litynskiego 'O prawie i sagdach w poczatkach Polski Ludowej™, in Polski system
prawny (Tradycja — zagroZenia — kierunki rozwoju) (Lublin, 2001), pp. 16-25; "Akt 5 listopada w perspektywie
historyczno-prawnej”, in Historia Integra. Ksiega pamigtkowa ofiarowana S. Salmonowiczowi w 70-lecie
urodzin (Torun, 2001), pp. 357-68; “Krélestwo Polskie i PRL w perspektywie historyczno-prawnej”, Roczniki
Nauk Prawnych (Lublin, 2001), vol. XI, pt. 1, pp. 35-45; "Dylemat zdrady. Wokét ksiazki R. Nazarewicza ‘Armii
Ludowej dylematy i dramaty'”, Czasy Nowozytne (Toruri, 2001), vol. X(XI), pp. 189-98; “U zrodet ustroju PRL.
Uwagi na marginesie ksigzki M. Kallasa i A. Litynskiego ‘Ustréj i prawo Polski Ludowej™, Prawo — Adminis-
tracja — Kosciot (Lublin, 2001), no. 4, pp. 235-49; “Czy Ill RP jest demokratycznym panstwem prawa?”, in
lus et Lex. Ksiega jubileuszowa ku czci prof. A. Strzembosza (Lublin, 2002), pp. 723-42; "Czy PRL byt tozsamy
z Il RP? Jeszcze kilka uwag o tozsamosci i ciggtosci prawnomiedzynarodowej Polski”, Prawo — Administracja
— Kosciot (Lublin, 2003), no. 4, pp. 221-30; “Podstawy ustrojowe PRL (1944-1947)", Palestra (Warszawa,
2004), no. 9-10, pp. 126-34.

2 Wokét genezy PRL. Rozwazania historyczno-prawne (Torun, 2001), p. 126; Wokot genezy PRL. Ro-
zwazania historyczno-prawne, 2" edn (Lublin, 2004), p. 160.

3 G.Gorskiand S. Salmonowicz, Historia ustrojéw paristwowych (Warszawa, 2001), p. 718.

4 Historia administracji (Warszawa, 2001), p. 311.
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ries,> the problem of redeeming pre-war government bonds and other securities),
alongside several international disputes, including: Polish reparations claims against
Germany, claims of German “expellees,” and Polish claims against Russia as the legal
successor to the Soviet Union — both unrealized claims legally binding under the
Treaty of Riga, and claims resulting from the events of 1939-1945.

Many people and groups assumed that by avoiding these problems — or even
considering an earnest discussion of them — by cultivating a conspiracy of silence,
downplaying the challenges, and so forth, they could simply wait out the inconven-
ient period. A decade, perhaps a little more, and the issues were supposed to be
resolved. However, it is now evident that national courts are facing serious challenges,
and that attempts to resolve such matters instrumentally through unfair legislation
or unreliable rulings have painfully undermined the prestige of the Polish state,
often resulting in further embarrassment in front of international tribunals.

These issues cannot be ignored forever; any policy based on waiting them out
will prove fruitless. An ostrich-like strategy will only erode the authority of the Polish
state further and expand the material consequences of inevitably having to face the
responsibility.

Academic circles of historians of political systems and law, as well as constitu-
tional lawyers — mostly, bear a significant share of responsibility for this state of
affairs. Their consistent silence, their lack of a clear position, and their failure to offer
critical reflection have lent tacit legitimacy to the level of awareness and attitudes
of political elites, bureaucrats, and judges.

Such reflections have prompted me to undertake yet another attempt at initiating
a serious debate on the structural problems of the Polish state. It is, in my view,
astonishing that a nation with one of the most venerable constitutional traditions in
the world — one that may even be considered a forerunner of modern constitutional-
ism — has today found itself in a state of chaos and constitutional disarray. This has
manifested not only in the unresolved issues mentioned above, but also in the now
almost universal contestation of the constitutional foundation of the Third Polish
Republic (Il RP) — the Constitution of 1997.

Efforts to significantly revise it, or even to construct a Fourth Republic (IV RP) on
the basis of a new constitution, have gained noticeable momentum. The inevitability
of such a debate compels constitutional historians to attempt to summarize the past.
My previous research has led me to conclude that a broader analysis of Poland’s
political system in the twentieth century might be indispensable. Not only because
the genesis of the PRL - though crucial and still far-reaching in its consequences —is

5 For this reason alone — namely, Poland’s losses before the European Court of Human Rights in Stras-
bourg - a statutory regulation was adopted, providing that only 20% of the compensation paid to the claimants
from the prewar Polish eastern territories would cost the State Treasury an estimated PLN 8-10 billion.
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Introduction

inseparably linked to both the period that preceded 1944-1947 as well as the
subsequent decades leading to the present day.

Therefore, | decided that a study of Poland’s twentieth-century constitutional
history was necessary, since it is impossible to examine the political development
of the Polish People’s Republic and the Third Polish Republic without taking into
account the period before. A broader and deeper perspective also makes it possible
to draw fascinating analogies and points of reference. For example, if we consider
the emergence of the PRL in the context of the existence and duration of the Second
Polish Republic, and relating to the concept of legal and political continuity and the
question of state restitution, we can see that this issue was already present and
of significance during the reconstruction of the Polish state in and after the First
World War.

It is then my belief that such an approach will make it easier to present and
analyse the issues outlined above.

But this is only one of the reasons for approaching Poland'’s twentieth-century
political system in this way. It is equally important to understand that this perspective
makes it possible to examine a wide range of original constitutional solutions of
Polish origin, which might not only provide inspiration for contemporary constitu-
tional research but also reveal the wealth of Polish political thought in its broader
European context.

In the end, this creates an opportunity to possibly re-evaluate earlier assess-
ments and assumptions. These, often based on narrowly constructed perspectives,
created models that were largely unfounded, though attractive in their apparent
clarity and expressiveness. In turn, such representations usually served more to
construct narratives for propaganda purposes than to provide genuine academic
explanations.

The considerations alluded to above have therefore shaped the structure of this
study. In the first part, which covers the years 1914-1918, | examine the process of
rebuilding Polish state institutions up to mid-1918, followed by a discussion of the
restitution of the Polish state in November 1918.

The second part examines the struggle to establish a constitutional system for
the reborn state.

The third part analyses the functioning of the state under the Constitution of
1921, in two discrete periods — before and after the May Coup.

Part four examines the establishment and enforcement of the Constitution of
1935 in the period leading up to the outbreak of the war.

Part five analyses the validity of the 1935 Constitution during the war, focusing on
the functioning of the Polish government in exile and the Polish Underground State

11
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within its framework. It also considers the legal position of the communist resistance
movement in relation to the government of the Il RP.

The sixth part studies the conditions for the formation of the "People’s Poland”
system in its early phase, and the seventh part takes a closer look at the functioning of
the Second Polish Republic’'s government in exile following the end of the war.

Part eight presents the circumstances of the adoption of the first constitutional
regulations in the Polish People’s Republic and the phases of its political transfor-
mation.

Part nine is dedicated to the formation of the Il RP and its political evolution,
including the struggle to adopt the Constitution of 1997, which has remained in
force until today.

The starting point for this study is the year 1914. With the first booming shots
of the First World War, any semblance of Vienna — set order in Europe collapsed, an
order that had excluded the very possibility of an independent Poland. August 1914
therefore marks the beginning of the process that led directly to the reconstruction
of the Polish — Lithuanian Commonwealth, symbolically culminating on 11 November
1918. On that day, the Regency Council, established by the two partitioning powers,
handed military authority to J6zef Pitsudski, who now commanded the Polish Army
independently of their control. By breaking this dependence — a decision he also
communicated to the Allied governments — Pitsudski emerged as the most important
political actor in the country. This new position was soon reflected in a series of
sovereign systemic decisions adopted in the days that followed.

The final point is 1997, the year of the adoption of the Constitution currently in
force. | do not attempt to have an extended discussion of this constitutional act or
the practice that has developed under it, since detailed analyses of these questions
belong primarily to constitutional lawyers and are closely bound to present-day
political issues.

In this study | have drawn not only on extensive source material but also on
3 substantial body of academic literature. Nevertheless, many works have been
omitted from the final draft of the bibliography. This selection was both deliberate
and necessary: my aim has been not to provide a complete listing of the literature,
but rather to indicate those works | regard as significant or that | have engaged with
in my reflections, whether in agreement or in critique.

Regarding the sources, my primary points of reference were the official state pub-
lications of generally applicable legal acts, since their publication was a condition for
them to gain legally binding force. Under the provisions of the decree of the Regency
Council of 3 January 1918, the publication in question was called the Journal of Laws

6 Dziennik Praw Krélestwa Polskiego (abbr. Dz. P. K. P) No. 1/1918, item 1.

12
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of the Kingdom of Poland (Dziennik Praw Krélestwa Polskiego). Following the interim
decree of the Chief of State of 22 November 1918 on the supreme representative
authority of the Republic of Poland,” it was renamed the Journal of Laws of the Polish
State (Dziennik Praw Paristwa Polskiego). It should be noted, however, that issue
no. 16, published under the Regency Council on 8 November, had already used the
name Journal of Laws of the Polish State. Finally, under the Act of 31 July 19198 the
Legislative Sejm adopted the title Journal of Laws of the Republic of Poland (Dziennik
Ustaw Rzeczypospolitej Polskiej), which it has continued to bear to this day.
What could be considered a characteristic feature of the times, illustrating the
prevailing confusion in this area — was that between 1944 and 1990 two versions
of the Journal of Laws of the Republic of Poland were being published simultane-
ously: one in London and the other, later simply titled Journal of Laws, in Lublin and
subsequently in Warsaw. The London edition was the uninterrupted continuation of
the organ of the Il RP, carried on in exile first in France and then in Great Britain. The
Lublin edition, by contrast, was initiated after the establishment of Lublin authorities
(later known as the Warsaw government), which was a proxy of, broadly speaking,
the authorities of the Polish People’s Republic (PRL).
What is particularly striking is that the authorities of the PRL generally recognized
the legal status established by decisions of the authorities of the Republic of Poland,
provided the legal acts had been published in the Journal of Laws of the Republic of
Poland by the end of 1943. From the early 1944 onwards — although the establish-
ment of the Lublin government began only in the late July 1944 —the continuity of
the Journal of Laws of the Republic of Poland was effectively stopped. This is evident
in university library holdings and in electronic databases (such as LEX and Lex
Polonica), whose compilers uncritically adopted the conventions introduced by the
authorities of the early Polish People’s Republic. After 1989, the new authorities did
not consider it necessary to correct this absurd situation.
This demonstrates the importance of precisely defining the relationships between
the various state entities present on Polish soil in the twentieth century. The ques-
tions that arise are those intensively debated before the Second World War:
— What was the relationship between the state entity reconstituted by the
decision of the German and Austrian emperors on 5 November 1916, and
the independent Polish state established on 11 November 19187

— What was the relationship of the reconstituted Polish state and the Polish
statehood extinguished by the partitioning powers in 17957

— What are the implications of these facts in the light of international law?

7 Dziennik Praw Panstwa Polskiego (abbr. Dz. P. P. P) No. 17/1918, item 41.
8  Dziennik Ustaw Rzeczypospolitej Polskiej (abbr. Dz. U. RP) No. 66/1919, item 400.

13
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Those questions seem quite similar when analysing the later period, after the
Second World War.

— Was the PRL a new state, distinct from the Second Polish Republic, or rather

its continuation?

— Was the Third Polish Republic a continuation of the PRL, or a reconstituted

Second Polish Republic?

— How should these issues be assessed in the light of international law?

These questions are crucial, however the Polish academic world has produced
substantial studies on the origins of the Second Polish Republic. The foundational
work of Stanistaw Krukowski remains the definitive summary of this debate.? In addji-
tion to critically analysing various, pre —war in particular, views, he also presented his
own perspective in a comprehensive and coherent manner. Krukowski's conclusions
remain authoritative, and the author of this study fully concurs with them.

S. Krukowski developed the position previously outlined in numerous essays
by W. Komarnicki, which Komarnicki himself had concisely presented in his notable
work in 1922.10 |n that study, he also revisited his earlier reflections.** Komarnicki's
findings and his observations on the formation of the state "from a legal perspective”
merit particular attention. His reflections on the definition of the beginnings of
the Second Polish Republic and the legal restitution of Polish statehood remain
fundamental for assessing not only the origins of the PRL but also those of the Third
Polish Republic.

Wactaw Komarnicki argued:

Starting from the concept of the state as a territorial corporation, based on legally
inherent authority, we recognize that where and when there is a synthesis of the
aforementioned elements constituting the concept of the state, there exists a state. The
creation of this synthesis is a fact and a fact alone, that is, something primary, directly
given, requiring no further justification. There is not, and cannot be, a positive legal
order the competence of which would include the state-building process, because state
authority, by its very nature, must be legally non-derivative, non-delegated.

[...] The fact of state-building consists in the creation of a subject of state authority,
and it is important to emphasize the need for real, effective authority, which finds
expression in the control of a given territory, excluding the competition of another,

9 s Krukowski, “Polska odrodzona czy paristwo nowe?”, Czasopismo Prawno-Historyczne (Poznan,
1977), vol. XXIX, pt. 1.

10 \W. Komarnicki, Polskie prawo polityczne (Geneza i system) (Warszawa, 1922).
I bid, p. 8.
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equal will, and thus in the establishment of order within and the repulsion of any
external invasion.

[...] Therefore, if we understand a legal fact as a fact that brings about the creation,
change, or cessation of legal relations, then in this sense the fact of the creation of
a state is undoubtedly a legal fact, as it brings about the cessation of the relationship
of domination for one entity of power (e.g., a metropolis) and the creation of the
relationship of domination for another entity of power (e.g., an emancipated former

province).12

Komarnicki further observed that the so-called international recognition of a state
has "no constitutive meaning, only a declarative one: it does not create a new state;
on the contrary, it presupposes the fact of its existence."13

The author of this study concurs with Komarnicki's position, since it explains —
above all — the complex issues surrounding the legal nature of the decisions estab-
lishing both the Polish People’s Republic (PRL) and the Third Polish Republic (Ill RP).
They will be discussed in detail in the following chapters.

| hope that both the structure of this study and the clear presentation of its
position will contribute to a clearer understanding of these broad and complex
issues.

Toruri, April 2006

12 bid., pp. 9-10.
13 Ibid, p. 10.
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Chapter 1
The Rebirth of the Polish State

1.1. The "Polish Cause” at the Beginning of the War

In August 1914, a military conflict broke out in Europe that would surpass all
previous wars in scale and devastation. This conflict, later known as the Great War
and subsequently as the First World War, was expected to bring about a realignment
of forces on the European continent that would make the reconstruction of the Polish
statehood possible. Yet in the summer of 1914 there was little indication that the
conflict would result in Poland regaining independence. None of the partitioning
powers considered it necessary to play the "Polish card” in earnest. They were fully
aware that such a decision would inevitably change the situation of the Poles within
their own states, by raising, in one form or another, the question of potential auton-
omy. This, in turn, carried far-reaching consequences which the partitioning powers
were determined to avoid.

The attitudes of the Western powers, who Poles had traditionally pinned their
hopes on, was equally complex. Great Britain and France, as long as Russia remained
their key ally, could not — and indeed for a long time did not wish to — address the
question of Polish independence seriously, not even the possibility of a limited
autonomy within Russia (that is, a return to the arrangements established at the
Congress of Vienna).t

In this context, the political programmes advanced by various Polish centres,
which took the declarations made by the occupying powers in the first days of the
war at face value, in retrospect, appear somewhat naive. Yet they reflected a deeply
rooted positivist outlook, shaped in the aftermath of the tragedy of the January
Uprising of 1863 — 1864, which emphasised the need to seize any favourable op-
portunity for the "Polish cause”, wherever and whenever it presented itself.

Nevertheless, the stance of a large nation in a key location in Europe, inhabiting
an area that was one of the principal theatres of war, could not be a matter of indif-
ference either to the partitioning powers or to the Western states. Thus, although

1 Interesting descriptions of the stance of individual countries towards Poland at the threshold of the

First World War can be found in J. Pajewski, Odbudowa Paristwa Polskiego 1914-1918 (Poznan, 1980), and
W. Pobdg-Malinowski, The Modern Political History of Poland 1914-1939, vol. Il (London, 1961).
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the beginning of the war seemed disappointing from the perspective of Polish
expectations, the issue was raised by virtually all the partitioning powers,? and this
meant that the "Polish cause” entered its first phase of becoming an element of
European politics.

Despite the many political differences that divided Polish leaders and groups
during this difficult period, there was a noticeable degree of cooperation in creating
and expanding the available margin of freedom. There was also a conviction that this
effort would, over time, contribute to the construction of Polish state institutions. Let
us examine this process in the first phase of the war.

The activities were most modest in scope in the territories under Prussian rule.
Almost until the end of the war, there were no serious attempts to build Polish qua-
si-state institutions there. Only gradually, and primarily in Greater Poland (Wielkopol-
ska), did efforts begin to establish independent Polish institutions, culminating in the
creation of the Supreme People’s Council (Naczelna Rada Ludowa) in Poznan.?

The process was similar in the Eastern Borderlands (Kresy Wschodnie), the ter-
ritories of the Russian partition beyond the Kingdom of Poland, where it was also
relatively limited, although various more significant initiatives did arise in Vilnius,
Kiev, Minsk, and other smaller centres. However, it was not until after the Germans
had entered Vilnius on 18 August 1915 that the Polish Committee was established
there, becoming the main centre of Polish independence activity in the North-Eastern
Borderlands.

2 The Austrian authorities, especially the military, expressed their interest in creating Polish military
formations several times in the first days of the war. This was most clearly reflected in the letter of the
Commander-in-Chief, Archduke Frederick, to the Supreme National Committee (Naczelny Komitet Narodowy)
dated 16 August 1914, in which he accepted the idea of creating two Polish Legions (see Documents of
the Supreme National Committee 1914-1918 (Dokumenty Naczelnego Komitetu Narodowego 1914-1918)
(Krakéw, 1917), pp. 12-14). In the first phase, the German authorities essentially considered the initiative
in the Polish matters to belong to their Austrian ally, provided that German interests were respected.
They therefore issued no official statements addressed to the Poles. By contrast, on behalf of the Russian
authorities, the most important position was taken by the Commander-in-Chief of the Russian troops, Grand
Duke Nicholas Nikolaevich, in his manifesto dated 14 August 1914. Among other things, he wrote: "Poles!
The hour has struck when the dream of your fathers and grandfathers, handed down to you, can come true.
A century and a half ago, the living body of Poland was torn to pieces, but her soul did not die. She lived in
hope that the hour of resurrection would come for the Polish Nation and for brotherly reconciliation with
Great Russia” (see K. Kumaniecki, Odbudowa paristwowosci polskiej. Najwazniejsze dokumenty 1912-January
1924 (Warsaw—Krakéw, 1924), pp. 29-30). It must be noted that both in the context of the previous stance
of the Russian authorities and in view of hopes for the establishment of a more active policy by the Western
powers, this declaration was of considerable importance.

3 In 1916, a secret Inter-Party Committee (Komitet Miedzypartyjny) was established in Poznar, later

renamed to the Central Citizens" Committee (Centralny Komitet Obywatelski). It operated clandestinely
until 11 November 1918, when it emerged as the People’s Council (Rada Ludowa), and from 14 November
it became the Supreme People’s Council (Naczelna Rada Ludowa).
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The scope of freedoms was the greatest in the Eastern and Western Lesser Poland
(Matopolska). Galicia, a “"Crown Land” within the Austrian monarchy, was a region
in which virtually all spheres of social and economic life were directed by Polish
institutions. By "Polish institutions” | mean, of course, the organs of the Austro-Hun-
garian state, which, thanks to the constitutional regulations introduced in the 1870s,
could be effectively dominated and steered by the Polish population. There is no
need to describe these structures here, although they played a significant role in
the reconstruction of Polish statehood. Instead, | will focus on those activities in the
Austrian partition that transcended the existing legal and political framework.

The Central National Committee (Centralny Komitet Narodowy), dominated by
Galician National Democrats, was established at the end of July 1914. The Commis-
sion of Confederated Independence Parties (Komisja Skonfederowanych Stronnictw
Niepodlegtosciowych), which brought together representatives of the other major
Galician parties,* had also been active since 1912. As already noted, the scope of
freedoms in the Austrian partition was broader than in other parts of the Polish lands,
and the principal concern of the Polish political elites there was to organise Polish
military formations.

Following many controversies and a failed attempt to instigate an uprising in the
Kingdom of Poland® by units subordinate to Jézef Pitsudski,® an initiative was taken
by Jozef Leo (mayor of Krakéw and the president of the Polish Group in the Austrian
parliament) together with several other influential Galician politicians to form the
Supreme National Committee (Naczelny Komitet Narodowy) on 16 August 1914. The
committee was to serve as the “highest authority in matters of the military, treasury,
and political organisation of the Polish armed forces."”

4 Its members included the Polish Socialist Party (Polska Partia Socjalistyczna), the National Workers’

Union (Narodowy Zwigzek Robotniczy), the Polish Social Democratic Party of Galicia and Cieszyn Silesia
(Polska Partia Socjaldemokratyczna Galicji i Slaska Cieszyrskiego), the Polish Progressive Party (Polska
Partia Postepowa), and, after some time, the Polish People’s Party (Polskie Stronnictwo Ludowe). After the
Inter-Party Committee (Komisja Skonfederowanych Stronnictw Niepodlegtosciowych, TKSSN) was founded in
December 1912, itissued a proclamation with a distinctly anti-Russian stance, recognising Austria-Hungary
as a “natural ally” in the struggle against Russia (see K. Kumaniecki, Odbudowa paristwowosci polskiej.
Najwazniejsze dokumenty 1912-January 1924, pp. 8-10).

> For more information on the march of Pitsudski's troops, see 1. Pajewski, Odbudowa Paristwa

Polskiego 1914-1918, p. 76. Pitsudski’s order issued in Kielce on 22 August 1914 expressed his awareness
of the failure of this operation (see Kumaniecki, Reconstruction of Polish Statehood, pp. 23-24).

6 A significant element of Pitsudski's action was the proclamation, on 3 August 1914, of the es-
tablishment of a National Government in the Kingdom of Poland. The failure of Pitsudski’s plans also led
him to consent to the subordination of this government to the Supreme National Committee (Naczelny
Komitet Narodowy).

7 Formally, the Committee was established on the initiative and at the call of the Polish Circle (Koto
Polskie) in the Austrian Parliament, addressed primarily to the Central National Committee (Centralny
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As a result of its activities, and with the consent of the Austrian authorities,
a Military Department (Departament Wojskowy) was created under the leadership
of Wtadystaw Sikorski. This department began to organise the Polish Eastern and
Western Legions. This was a highly significant development, for it marked the cre-
ation of the first Polish military formations in several decades, fully under Polish
command. It was accompanied by the establishment of administrative infrastructure
to support these formations, consisting of a range of offices and institutions staffed
and managed by Poles — no longer under Austrian superiors, but within a structure
subordinated to the Polish decision — making centre represented by the Supreme
National Committee (NKN).

In the context of the above events, it appears that the process of creating Polish
state institutions, to some extent ex nihilo, can best be observed through an analysis
of their development in the Kingdom of Poland.® After the revolution of 1905-1907,
the tsarist policy underwent a degree of liberalisation. A slow evolution towards
a constitutional monarchy began in Russia itself, yet Poles did not experience its
significant effects. It is noteworthy, however, that the Russian parliament Duma
included a considerable number of Polish deputies, while within the Kingdom there
existed a relatively extensive and, to some extent, Polonised structure of rural local
governments. After 1910, Polish social, economic, educational, and cultural organ-
isations seemed revived, and the Polish press flourished. Based on this developing
social life in the Kingdom, from August 1914 onwards, a process of creating certain
institutions and structures which would play a key role in restoring independence
began.

On 3 August 1914, at the initiative of Father Wtadystaw Czetwertynski, president
of the Land Credit Society (Towarzystwo Kredytowe Ziemskie), the Civic Committee
of the City of Warsaw (Komitet Obywatelski miasta Warszawy) was established. The
immediate rationale for the Committee’s creation was to address food shortages in
the city. Within the following weeks, however, a network of such committees spread
across almost the entire territory of the Kingdom — in villages, municipalities, towns,
and counties (powiat). These committees drew in the most active representatives
of various Polish associations and unions who, under the guise of managing food
supply, sanitation, and public order, created entirely Polish quasi-administrative
structures.

Komitet Narodowy) and the The Commission of Confederated Independence Parties (see Kumaniecki,
Odbudowa paristwowosci polskiej, pp. 20-22).

8 Inthe period in question, the term “Congress Poland” (Krélestwo Kongresowe) was generally used,

while the Russian authorities referred to it as the Vistula Land (Kraj Priwislanskij). Formally, however, in
light of the Vienna regulations, the legal existence of the Kingdom of Poland (Krélestwo Polskie) was not
yet fully regulated (see my discussion in the following chapter).
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The culmination of this process was the establishment, on 10 September 1914, of
the Central Civic Committee (Centralny Komitet Obywatelski). Approved by the Rus-
sian authorities, the Committee set up more than a dozen sections and departments.
These structures arguably provided the best education and practice in the subject
of statecraft, available. Thousands of individuals participated in these committees,
acquiring essential experience in public administration. And soon, they were to
constitute the foundation of the administrative apparatus of the reborn Republic of
Poland (Rzeczpospolita).®

A key moment for both the organisational development and the growing signif-
icance of the committees came at the end of July 1915. At that time, the Warsaw
Committee obtained permission from the Russian authorities to establish a Citizens’
Guard in the city. Within a few days, thousands of volunteers were gathered. Building
on this momentum, and in the face of the weakening Russian army and authorities,
guards began to be formed across almost the entire Kingdom of Poland. These
structures assumed responsibility for law enforcement once the Russian troops had
withdrawn from central Poland.

It is also important to note that the Central Citizens’ Committee also quickly
developed a plan for the establishment of Polish judiciary system. They worked on
resolving not only the relevant constitutional issues relating to courts of the peace
and higher courts, but also all personnel matters. Consequently, the guards began
their operations the day after the Russian withdrawal.

Alongside this overt trend of independence work —inevitably constrained by the
shifting course of Russian politics — a clandestine independence movement was also
developing, inspired by Jézef Pitsudski in Lesser Poland. Between 6 and 8 September
1914, the Polish Military Organisation (Polska Organizacja Wojskowa — POW) was
formed in Warsaw from the merger of various underground groups, with Pitsudski
assuming its supreme command. The organisation’s structures, both military and
civilian, quickly extended not only across Congress Poland but also into the other
partitioned territories. This resulted in the creation of four POW headquarters subor-
dinated to the Commander-in-Chief. In the months that followed, the POW became
one of the most important factors shaping Pitsudski’s position. This applied not only
in relations with the Austrians and Prussians but, perhaps above all, in dealings with
other Polish political centres.

Itis important to mention that during the first months of the war, it appeared that
Russia would take a leading role in Polish affairs. The pronouncements of Russian dig-
nitaries, the intense pan-Slavic propaganda, and the brutality shown by the Germans
at the outset of the war aligned a large section of the Polish population with Russia.

9 More on the activities and role of Citizen Commitees in J. Pajewski, op. cit., p.64-66.
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Yet, when in the autumn of 1914, after Russian successes on the Austrian front, their
troops entered eastern Galicia — contrary to Polish expectations — these territories
were not united with the Kingdom of Poland. Instead, the Russians proclaimed that
these “eternally Russian lands” were finally returning to the empire, and this was
accompanied by a vigorous dismantling of autonomous Polish institutions in the
region.’® It might be assumed that this experience brutally exposed Russia’s true
intentions towards the Poles and effectively marked the end of all pro-Russian or
pan-Slavic concepts.

Meanwhile, on 5 August 1915, German troops entered Warsaw and soon after-
wards took control not only of the entire territory of the Kingdom of Poland but also
of the remaining Polish lands under Russian rule. This marked a fundamental shift in
Germany's approach to the Polish cause. The Germans, in effect, assumed almost com-
plete initiative from the Austrians in directing and exploiting the "“Polish card”.

This was reflected in a speech delivered in the Reichstag on 19 August 1915
by the German Chancellor, Bethmann Hollweg, in which he declared, among other
things:

“Geographical and political fate has compelled Germans and Poles to fight each other.
The memory of these past dangers does not diminish our respect for the passionate
love of homeland, nor for the perseverance with which the Polish nation, amidst great
suffering, defended its ancient and noble culture and its freedom against Russia, and
has proved itself even in this war under the blows of misfortune.

I shall not imitate the slippery promises of our enemies. But | hope that the present
occupation of the Polish frontier from the east will mark the beginning of a new devel-
opment, will remove the old antagonisms between ourselves and the Poles, and will
lead, for the country freed from the Russian yoke, to a happier future in which it may
cultivate and develop the distinctive features of its national life.

We shall administer the country we have occupied with justice, with the possible
cooperation of its own population, and we shall endeavour both to mitigate the inev-
itable hardships which war brings and to heal the wounds which Russia has inflicted
upon the land.

10 The appointed Russian governor, Count Bobrinsky, declared to the Lviv City Council on 13 October
1914: “Eastern Galicia and Lemkoland (temko Land —temkowszczyzna) are eternal parts of one great Russia;
in these lands, the indigenous population has always been Russian. [...] The administration of these lands
should be based on Russian principles. [...] | will introduce the Russian language, law, and system here”
(cited in W. Pobég-Malinowski, Najnowsza historia polityczna Polski 1914-1939, vol. Il [London, 1961],
p. 34). Only in the so-called Western Galicia were “the principles announced in the proclamation of the
Commander-in-Chief [...] applied, naturally provided that the Polish population demonstrated a favourable
attitude towards the Russian authorities and troops.”
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This unheard-of world war will not restore the old, bygone relations; it must result in

a new order."11

The road from these declarations to a serious consideration of the reconstruction
of the Polish state was, of course, a long one. The Germans were acutely aware of the
consequences that any measures taken in the conquered territories might have on
the attitudes of the Polish population. To maintain the status quo in the Polish lands
under their control, they therefore had to formulate their pronouncements with great
caution. The same held true for their initial actions in the Kingdom of Poland.

Thus, in August 1915, German and Austrian general governorates were estab-
lished in the occupied territories still formally belonging to Russia. The governors
administered these lands on behalf of both states.

After a brief period of tolerating Polish institutions created during the late Russian
rule, the Germans began gradually dismantling them, regarding the establishments
treated as accomplished facts by the Poles as going too far. This concerned above
all the network of Polish civic courts and the economic and social institutions set up
during the transitional period. At the same time, the German authorities introduced
a new system of economic exploitation — above all the requisitioning of foodstuff
— which, enforced with ruthless systematicity, alienated large sections of the rural
population. They also carried out brutal “recruitment” of Poles for forced labour in the
Reich, further deepening hostility towards them. It is hardly surprising, then, that their
later plans for large-scale recruitment of Poles into the army, intended to support
operations on the Eastern Front, could not produce the desired results.

Yet even in this initial period there were glimmers of more conciliatory policies
towards the Poles. The already well-developed Polish education system was pre-
served, and, thanks to the efforts of the Warsaw Citizens’ Committee, the University
of Warsaw and the Warsaw University of Technology!? were inaugurated on 15
November 1915. The use of the Polish language was permitted, at least in part, in
the courts and administration, and, in principle, more vigorous forms of social life
were not restricted.

Despite the difficulties caused by the Germans, the Central Citizens’ Committee
(Centralny Komitet Obywatelski) was expanding its activities to cover ever wider
areas of social and economic life. This was mainly a result of the occupiers eventually
introducing quasi-local governments in Warsaw and more than twenty other cities
in the Kingdom. These bodies, although appointed by the occupiers, were granted
a significant scope of activity. On 5 August 1915, the head of the Central Committee,

11 K. Kumaniecki, op. cit, pp. 40-41.

12 More on this in J. Pajewski, op. cit., p. 97.
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Father Zbigniew Lubomirski, was appointed Mayor of Warsaw by the Germans. In
practice, this meant that the Committee had, in fact, become the executive organ of
the municipal authority.

The structure of the new local government authorities was gradually extended
across the entire Kingdom. This was of great significance for the restoration of basic
administrative institutions managed by the Polish people. Although operating under
the curial system, they created the first institution of state power with a genuine
public mandate in the heart of Polish public life, thereby marking a significant step
towards emancipation from the occupiers’ control.

The importance of the activity of local government — and especially that of
Warsaw — is evidenced by the declaration issued at the inaugural meeting of the
City Council:

“[...] We shall carry out our work in the conviction that the self-government of Warsaw
is the first step towards the rebirth of the Polish state. An independent Polish state,
endowed with institutions and resources that express and safeguard its sovereignty —
this is the supreme goal [...]."13

Thus, alongside Lesser Poland (the Austrian partition), the Kingdom became the
second region in which the foundations of the Polish state apparatus were laid.
Another significant step was the introduction of electoral regulations for Warsaw's
local government on 5 May 1916. This was a consequence of widespread patriotic
demonstrations marking the anniversary of the May Constitution 1791. Elections
were held swiftly, on 16 July 1916. Although conducted on the basis of the curial
system, they created the first institution of state authority at the centre of Polish
public life with a genuine public mandate, thereby considerably emancipating it
from the occupiers’ control.

Yet as wartime difficulties mounted and resources — above all manpower — were
in short supply, the Germans resolved to pursue a more active policy towards the
Poles. Their immediate aim was to alleviate their manpower shortages with Polish
recruits, but their motives were broader: they sought political arrangements that
would reorganise Central Europe in accordance with their strategic objectives.

This shift in policy found expression in the Act of 5 November, which formally
reflected the will of the German and Austrian emperors.

13 K Kumaniecki, op. cit, p. 44. The declaration, authored by Dr Baginski, was supported by: Party of

Realist Politics (Stronnictwo Polityki Realnej), Democratic National Party (Stronnictwo Demokratyczno-Naro-
dowe), National Party (Stronnictwo Narodowe), Polish Socialist Party (Polska Partia Socjalistyczna), People’s
Party (Stronnictwo Ludowe), National Workers' union (Zwigzek Narodowo-Robotniczy), and League Of Polish
Statehood (Liga Panstwowosci Polskiej).
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1.2. The Act of 5 November: Restitution
of the Kingdom of Poland?

On 5 November 1916, the German and Austrian Governors-General, who exer-
cised military authority over the occupied territories of central Poland, issued a joint
proclamation on behalf of their Emperors. On the matter most crucial to the Poles,
the monarchs declared:

"Overwhelmed with unshakable confidence in the final victory of their arms and
inspired by the desire for the Polish lands [...] wrested from Russian rule towards
a prosperous future [...], they have resolved to create from these lands an independent
state, endowed with a hereditary monarchy and a constitutional system. The precise
definition of its borders is to be reserved. The new Kingdom shall find in union with
both allied powers the guarantee necessary for the unrestricted development of its
strength. [...]

The allied monarchs, taking due account of the general political conditions of Europe,
as well as the welfare and security of their own countries and peoples, cherish the
steadfast hope that the aspirations for the state and national development of the
Kingdom of Poland may now be realised.

The great powers neighbouring the Kingdom of Poland to the west will gladly behold,
upon their eastern frontier, the resurrection and flourishing of a free and prosperous
state, enjoying its own national life.” 14

The announcement of a shift in German policy on Polish affairs had already found
official expression somewhat earlier. In early April 1916, the German Chancellor,
Bethmann Hollweg, declared:

“Germany and Austria-Hungary had no intention of raising the issue of a Polish cause;
it was brought about by the fortunes of war. Now it exists and awaits its resolution.
Germany and Austria-Hungary will provide that resolution. After such upheavals, history
knows no status quo ante[...] The Poland abandoned by the Russian ruler [...] no longer
exists today."1®

The Act of 5 November marked a fundamental turning point in the treatment of
the "Polish cause,” not only by the partitioning powers but also by the other major
parties to the Great War. Until then, the partitioning states, despite their frequent

14K Kumaniecki, op. cit., p. 48

15 K Kumaniecki, op. cit., p. 42.
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disagreements, had consistently adopted resolutions excluding the possibility of
reconstituting an independent Polish state. The November decision of the German
and Austro-Hungarian monarchs not only decisively overturned this previous con-
sensus; it also elevated the question of Polish statehood beyond earlier concepts
of limited autonomy within the individual partitioning empires. This event thus
opened a new phase of political manoeuvring to exploit the "Polish cause” during
the war. The crucial difference however was that from this point onwards, it became
an international issue, and no longer merely an “internal” matter for each partitioning
power. At the same time, the partitioning authorities adopted the logic of gradually
expanding the forms of state reconstruction they offered to the Poles.

From this perspective, although the Act of 5 November cannot be regarded as
a measure that restored genuine, sovereign Polish statehood, it was undoubtedly
a breakthrough on the road towards the state regaining its full independence.

It is therefore worth asking whether the circumstances existed for the Act of
5 November to have become a decision with immediately more far-reaching conse-
quences. Let us take a closer look, then.

The proclamation of the two emperors elicited a surprisingly delayed response
from Russia and its allies. The Russian government issued a quite late communiqué
on 15 November 1916, stating:

"The German and Austro-Hungarian governments, taking advantage of their occupation
of a portion of Russian territory, have announced the separation of the Polish oblast
from Russia and the creation of an independent state. [...] The Russian government
regards this act as a flagrant violation of international law, which forbids compelling
the inhabitants of occupied territory to take up arms against their own homeland.
The Russian government considers the proclamation null and void. From the outset of
the war, Russia has expressed its views on the Polish cause twice and has in mind the
creation of a Kingdom of Poland [emphasis by the author — Grzegorz Gérski], which
would encompass all Polish lands."16

On the same day in Paris, the Inter-Allied Commission (Komisja Miedzyso-
jusznicza) — with the participation of the French Prime Minister, Aristide Briand; the
British Prime Minister, H. H. Asquith; the Italian Ambassador, Tommaso Tittoni; and the
Russian Ambassador, Alexander Izvolsky — agreed on a common position regarding

16 K. Kumaniecki, Odbudowa panstwa polskiego. Najwazniejsze dokumenty 1912-styczeri 1924,

Warsaw-Krakéw, 1924, p. 52.
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the German—Austrian proclamation, which was published on 16 November. The Allied
governments declared.’

"The principle of international law is unshakable: military occupation [...] cannot confer
sovereignty over the territory so occupied and therefore under no circumstances
does it grant the right to dispose of it for the benefit of another power. The German
and Austrian Emperors have not only committed injustice in the use they make of the
occupied country but have also failed to acknowledge the fundamental principle [...]
which [...] prohibits a belligerent state from compelling the subjects of its adversary to
take part in military operations against their own country. The Allies, submitting this new
violation of law to the judgement of neutral states, hereby declare that they will not
recognise this violation as justification for any measures which the enemy powers might
in future decree in Poland, and that they reserve the right to oppose such measures by
every means at their disposal.”18

Additionally, on 16 November, the Prime Ministers of Britain and France sent
a telegram to the Russian Prime Minister, Stirmer, in which they confirmed their
disapproval of the “violation of international law and international agreements” and
endorsed Russia’s protest "against the creation of a new state on the occupied [...]
territory.” They further declared:

"Even at the beginning of the war, Russia assured the nations inhabiting its territory of
a system that would meet their needs. Today, it has solemnly reaffirmed the Emperor’s
unwavering resolve, first announced two years ago, to grant autonomy to Poland. We
sincerely rejoice at this generous decision of His Imperial Majesty’s government in
favour of a nation which we are bound with by long-standing affection, and whose re-
stored unity will form a principal element of the future European equilibrium. We count
ourselves fortunate to declare our complete solidarity with the views of the Imperial
Government, which holds at heart the welfare of the noble Polish nation.”1?

The Italian Prime Minister, Boselli, likewise sent a telegram to the Russian Prime
Minister in which, on behalf of his government, he associated himself with the
declaration of the British and French governments "on the occasion of the temerity

17" For a more comprehensive discussion of this topic, see J. Pajewski, Wokét sprawy polskiej. Paryz—

Lozanna-Londyn 1914-1918, Poznan, 1970, pp. 51-54.

18 K Kumaniecki, op. cit., p. 52.

19 Ibid,, p. 52-53.

27



Polonia Restituta. The Structure of the Polish State in the 20th Century

of Germany and Austria-Hungary in establishing a new state on the temporarily
occupied Polish territory.” The Italian Prime Minister continued:

“The Italian nation has always cherished a deep sense of cordiality towards the Polish
nation, and we have full confidence that the victory of the Allied forces will destroy
the illusory scheme devised by our enemies [...]. The Royal Government can only
welcome the declaration already made by the Imperial Government, which guarantees
autonomy to all the united Polish peoples — an ancient ideal of this noble nation for
the past hundred years.”2°

Itis hardly surprising that the Allies’ response to the Central Powers’ initiative in
Poland was negative, grounded as it was in an appeal to the norms of international
law. There had long been a persistent fear that pressing Russia to address the Polish
issue might drive it towards an accommodation with Germany. Paradoxically, however,
the German — Austrian initiative enabled the Allies to raise, more decisively and more
officially, the necessity for Russia to introduce fundamental changes in its policy to-
wards Poland. Whatever judgement may be passed on the formal basis of the German
and Austrian decision, the Allies understood that it effectively internationalised the
Polish cause and elevated it into one of the key issues to be settled after the war.
This was clearly confirmed by President Wilson's peace address of 22 January 1917,
in which he declared that "a united, independent, and autonomous Poland should
be established."??

When the tsarist regime was overthrown in February — March 1917, and the newly
formed Provisional Government acknowledged its previous policy towards Poland as
fundamentally mistaken, this development also freed the Western Allies from their
dependence on Russia’s stance in the matter. The implications of these changes,
however, lie beyond the scope of my present discussion.

However, | would like to return to the situation that arose after the publication of
the Allied protests. Following the communication of Russia’s and the Allied Powers’
position on the Act of 5 November, the Norddeutsche Allgemeine Zeitung published
a statement declaring;

"The Imperial Russian Government [...] has protested against the resurrection of the
Kingdom of Poland, describing it as a violation of international treaties solemnly sworn
by Germany and Austria-Hungary.

20 ibid.
21 Foreign Relations of the United States 1917, Supl. I, Washington 1931, p. 27.
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Such a treaty [...] is unknown to us. The Russian Government probably had in mind the
treaties of the Congress of Vienna [...]. [...] Yet any historically educated reader would
recall that the Polish state was not annexed to the Russian state as a new province;
on the contrary, by the unanimous vote of all the European powers, the Kingdom of
Poland was created, and its crown entrusted to the Tsar.

Russia then absorbed the independent Poland, relying on its military superiority,
and by no means on the basis of any European treaties [...]. Step by step, it stripped
Poland of its independence to such an extent that, in the end, even the name of
Poland disappeared, leaving only the so-called Vistula Governorate (gubernatorstwo
nadwislanskie).

Thus, both Imperial Powers in once again establishing the Kingdom of Poland have
not violated the Vienna Treaties of 1815, but on the contrary, have restored the legal
principles of 1815 which Russia destroyed.”??

The above statement was, of course, not the official position of the German and
Austrian authorities, yet its content must have felt striking, to say the least.

The arguments it contained, which | propose to analyse further, appear to have
influenced the Allies’ eventual abandonment of accusations of violations of inter-
national law by Germany and Austria-Hungary in their official pronouncements. At
any rate, such objections no longer appear in later statements, although some other
factors also undoubtedly played a role in this shift.

It was rightly observed that it had been Russia, above all, which had violated its
international obligations in the past. To fully appreciate the arguments presented in
the statement, we must return to 1807. This is also crucial for understanding the sub-
sequent disputes concerning the legal character of the restored Polish state.

In that year, a new state was created under the provisions of two treaties. On
7 July 1807, a Franco—Russian treaty was signed, which, among other things, estab-
lished a new border between Prussia and Russia on the territory of the former Polish
state. Two days later, on 9 July 1807, the Franco-Prussian treaty was concluded. In
Article XIII, Prussia renounced

“forever the possessions of all the provinces which once comprised the Kingdom of
Poland, and which, after 1 January 1779, had at various times come under Prussian
rule.” 23

22 Kumaniecki, op. cit., p. 53.

23 Fr. Skarbek, Dzieje Ksiestwa Warszawskiego, vol. |, p. 7.
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In subsequent Article XIV, it was determined that these provinces should take the
name of the Duchy of Warsaw (Ksiestwo Warszawskie) and

“shall be held by the King of Saxony with the right of ownership and sovereignty,
and shall be governed according to a Constitution which safeguards the freedom and
privileges of the peoples of this Duchy and is consistent with the peace of neighbouring
countries.”24

More than two years later, on 14 October 1809, another French treaty — this time
with Austria, concluded in Vienna — provided for the transfer of the so-called Western
Galicia (the Polish territories of the Third Partition under Austrian rule) to the King of
Saxony, who incorporated them into the Duchy of Warsaw.?>

In this way, the powers that had partitioned and dismantled the Polish state
conducted a form of restitution. From a legal perspective, however, the Duchy of
Warsaw was not a continuation of Polish statehood: it was a new subject of the
international community, lacking legal continuity with the Polish-Lithuanian Com-
monwealth.

This was also the view of Tsar Alexander |, who, at the head of his forces, entered
the Duchy in 1813 after the defeat of the Napoleonic coalition. From this standpoint,
the fate of the Duchy - as a state entity distinct from the Commonwealth — became
a matter for resolution at the Congress of Vienna. Yet in the course of these deliber-
ations, whether sincerely or otherwise, the issue of the restitution of the Kingdom
of Poland was also raised. As a result of complex diplomatic manoeuvring,?® on
3 May 1815 a treaty of friendship was signed between the Emperor of Russia, the
Emperor of Austria and the King of Prussia, which, among other matters, regulated
the redivision of the lands of the “former Kingdom of Poland.” Under Articles 3
and 5 of the treaty, the territories of the Duchy of Warsaw, except those ceded to
Prussia and Austria, were to be “indissolubly” united with the Russian Empire "by
its constitution” and "possessed in perpetuity” by the Tsar, who was to assume the
title of King of Poland. The Tsar further promised to grant "this Country” a separate
administration.

Following this agreement, on 18 May Alexander |, in his capacity as King of Poland,
signed a treaty of peace and friendship with Frederick Augustus, Duke of Warsaw.
By this instrument the Saxon ruler renounced his title to the Duchy and accepted
the partition of its territory. Four days later, on 22 May, Frederick Augustus issued

24 |bid., p. 8.
25 |bid,, vol. Il, p. 7.
26 Described in detail by K. Bartoszewicz, Utworzenie Krolestwa Kongresowego, Krakéw 1916.
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a manifesto releasing his subjects from their oaths of allegiance and directing them
to render obedience to the new monarch.

On 9 July 1815, these arrangements were confirmed by the Final Act of the Con-
gress of Vienna and became a cornerstone of the European order for the following
century.

It is clear then that the treaty provisions deliberately avoided any language
suggesting the restitution of the Polish state. The adopted formula in effect meant
the transfer of sovereign power over the Duchy of Warsaw from the King of Saxony
to the Russian Tsar. Accordingly, “this Country,” as the treaties described it, was to
be the Duchy, but its ruler was henceforth to bear the title King of Poland. The Tsar's
authority, however, was expressly conditioned on the granting of a constitution, which
was to serve as the foundation of the union between two formally distinct states.
Through these constitutional provisions, the Tsar, as King of Poland, was to exercise
sovereign power in “this Country.”

"This Country” effectively became the Kingdom of Poland with the granting of
a Constitution on 27 November 1815, which used that phrasing in its title.?” From
a strictly legal perspective, however, there was no continuity between this state and
the Polish-Lithuanian Commonwealth, which had fallen in 1795.

This arrangement had a particular structure also from the Russian point of view.
It derived not only from the de facto existence of Polish statehood but also from the
exceptional character of granting it a constitution —an unprecedented experiment in
Russia’s political tradition, and, importantly, the very foundation of Poland’s limited
independence.

Thus, the status of the so-called Kingdom of Poland, and the nature of its rela-
tionship with the Russian Empire, were defined. This, in turn, formed the basis of the
wider European consensus on the resolution of the "Polish cause” at that time.

What, then, became of this legal arrangement between 1815 and 19147 And
why did Russia and its Allies, in 1916, claim that the Central Powers’ decisions
concerning this "Russian province” violated international law? On what grounds did
a sovereign — at least formally — state come to be regarded simply as “a certain part
of Russian territory”?

Alexander |, even within the constitutional framework, made decisions that clearly
pointed towards limiting the Kingdom's autonomy. He removed from its draft the
provision stipulating that the constitution “"shall be the principal and most sacred
bond" linking the Kingdom with the Empire.?® He also refrained from issuing a sep-
arate coronation act, another indication of his reluctance to uphold the promises

27 Dziennik Praw Krolestwa Polskiego (hereafter Dz. P. K. P), vol. |, pp. 1-103..

28 K Bartoszewicz, op. cit,, p. 229
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and commitments of Vienna. Yet, despite controversial Russian policies — particularly
those of Grand Duke Constantine, the Tsar's brother, appointed commander of the
Polish Army —the Kingdom preserved a marked degree of autonomy from the Empire.
This was formally demonstrated by the coronation of Alexander’s successor, Nicholas
, as King of Poland in Warsaw in 1825, held separately from the imperial coronation
in Moscow.

A fundamental change occurred after the suppression of the November Uprising
1830 - 1831. Nicholas | suspended the constitution until the promulgation of the
Organic Statute of 26 February 1832.2° The constitution itself allowed for the issuing
of supplementary legal acts, but for these to be issued unilaterally by the King they
had to follow “immediately after the promulgation” of the Constitution (Article
161). In all other cases, amendments to the Constitution required the participation
of the Council of State and both chambers of the Sejm, as clearly set out in Articles
31, 90, and 163, sentence 2. From a formal perspective, therefore, the Act was
unconstitutional. In practice, however, there was no means of blocking Nicholas I's
decision.

Two important elements concerning the Statute should be noted, however. First,
strong pressure from international commenters, then highly sympathetic to Poland,
compelled Nicholas | to preserve at least the semblance of a constitutional frame-
work. Thus, although he again violated Article 90 by abolishing both chambers of
the Sejm without seeking their opinion, he formally retained the remaining Polish
institutions.*® Secondly, this method of introducing changes — flagrantly contravening
constitutional provisions and the settlement guaranteed by international agreements
— was also a calculated attempt to accustom European observers to the idea that
the Tsar could break the law in Poland, and that, in practice, no one could prevent
him from doing so. This created a highly significant precedent for the future.

In January 1832 the Russian authorities argued that the Vienna settlement had
"provided only for the granting of national institutions to the Poles, without spec-
ifying their form.”3! Yet Article 1 of the Organic Statute of February 1832 stated
that “the Kingdom of Poland [is] permanently attached to the Russian state and
constitutes an inseparable part of that state.” This marked the beginning of a process
whereby European observers were gradually conditioned to accept Russia’s unilateral
reinterpretation of the fundamental decisions of 1815.

29 Dz.P.K.P,vol. 14, pp. 161-249.

30 The Polish Army was also dissolved. However, given the Kingdom'’s actual lack of sovereignty under
both the Congress of Vienna and the Constitution, it is difficult to regard this dissolution as a violation of
the law.

31 Historia Paristwa i Prawa Polski, Warsaw 1976, vol. Ill, p.233.
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Subsequent measures, all aimed at the gradual elimination of Polish autonomy,
were a systematic violation of the Congress’s decisions. Such was the nature of the
abolition of the Council of State (Rada Stanu) in 1841 and the administrative reforms
of 1837, which replaced voivodeships with gubernias, in direct imitation of Russian
practice.

A decisive break from the Vienna regulations came only after the suppression
of the January Uprising in 1864. From that point onwards, in disregard of its inter-
national obligations and of the binding Constitution and Statute of 1832, Russia
began introducing changes that led to the full incorporation of the Kingdom into
the Empire. The Government Commissions were gradually abolished; the briefly
revived Council of State and the Administrative Council were suppressed; the office
of Viceroy (Namiestnik) was eliminated; virtually all state structures in the region
were subordinated to the central authorities in St Petersburg; and local administration
was fully integrated into the imperial system. In 1871 the Journal of Laws ceased
publication, and with this, one may say, the last vestiges of the Kingdom’s autonomy
were extinguished.

Between 1864 and 1871 Russia transformed what had originally been a distinct
state into one of its provinces, in violation of its treaty obligations. This took place
with the tacit acquiescence of the other signatories of the Final Act of the Congress
of Vienna of 1815, including Germany and Austria-Hungary, by then united under
Prussian leadership.

The German agency was therefore correct when it reminded the Russian side that
"the Kingdom of Poland was established” in 1815, only then to be later "devoured
by Russia,” to the extent that "even the name of Poland perished.” It was mistaken,
however, in claiming that the Act of 5 November “re-established the Kingdom of
Poland” and thus did not constitute a violation of the Vienna settlement. The wording
of the November Declaration made this clear, for it referred to the “establishment
of an independent state” and a "new Kingdom.” It was therefore not a matter of
restoring the state created in 1807, which in 1815 had passed under the authority of
the Russian Tsar, but rather of creating an entirely new state. In this respect, Germany
and Austria-Hungary could not be said to have acted in strict accordance with the
Vienna decisions. This was also reflected in the terminology used by both powers to
describe the occupied territories: at first, they were referred to as an "occupied area,”
but after 5 November they became an “administrative area.” In practice, however,
both powers exercised the rights of an occupying authority as defined in the Hague
Conventions.??

32w, Komarnicki, op. cit,, p. 21.
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At the time, such formal issues were of limited significance, as the policy of fait
accompli prevailed. Germany, enjoying its overwhelming superiority over Russig,
could afford to disregard both Russian protests and those of its allies. Yet these
nuances might well have mattered in the context of a future peace settlement.
This may explain why the Germans avoided invoking the Vienna definition of the
Kingdom's status, so as not to tie their own hands later, confining themselves instead
to pointing out Russia’s breaches of that treaty.

In any case, the development of war events and, above all, the unwavering will
of the Poles to rebuild an independent state meant that neither German calculations
nor Russian claims could stand in the way of this aspiration.

In the end, the course of the war — and above all the steadfast determination of
the Poles to rebuild an independent state — ensured that neither German calculations
nor Russian claims could stand in the way of these aspirations.

1.3. The Reconstruction of Polish State Institutions

The Act of 5 November, while not fully satisfactory to the Poles, nevertheless
laid the foundations for the establishment of official Polish state institutions.

On 13 November 1916, the Warsaw Governor, General Besseler, issued a decree®®
providing for the creation of two new institutions: a Council of State and a Sejm in
the Kingdom.?* Yet, because Polish society generally reacted with distrust to the
new German policy — particularly to parallel efforts aimed at organising armed forces
subordinated to the Emperor — Besseler's plans were not implemented. Consequently,
on 6 December both Governors-General issued a decree establishing a Provisional
Council of State (Tymczasowa Rada Stanu, TRS),** tasked with “cooperating in the
creation of more state institutions in the Kingdom of Poland,” especially the Polish
administration. The Provisional Council was to consist of 15 members appointed by
the German Governor and 10 appointed by the Austrian Governor.® Its principal
objectives were to lay the foundations of a "constitutional state system [...] built on
the principles of equal rights for all citizens” and to prepare a "numerous, combative,

33 K. Kumaniecki, op. cit., p. 54-56.

34 1t was predicted that members of Sejm would be elected by the district assemblies and by the

municipal corporations of Warsaw and t6dz. Sejm was to elect eight members of the Council of State, while
the Governor was to appoint four members as well as the Chairman.

35K Kumaniecki, op. civt, p. 70-71.

36 The work of the Council was to be headed by the Crown Marshal, a post entrusted at its inaugural
meeting to W. Niemojowski, a descendant of the last Prime Minister of the National Government in 1831.
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and disciplined army.”3” The decree also envisaged the organisation of Polish admin-
istration and treasury, as well as the reconstruction of the economy and culture. On
3 July 1917, the "Provisional Organisation of the Polish Supreme State Authorities”
was approved, in which the TRS set out the operational framework for the planned
reconstruction of Polish state administration.

At the same time, work began on creating the first structures of the future central
administration. Departments were established within the TRS administration office,*®
equivalent to ministries, and TRS representatives were appointed in the provinces
as local commissioners, whose main task was to prepare administrative structures in
the poviats to replace the German and Austrian military authorities.

Another significant achievement of the TRS was the adoption, on 3 July 1917, of
a draft for the temporary organisation of Polish supreme state authorities.?® Building
on its provisions, efforts to rebuild Polish state institutions progressed steadily in the
following months. Pursuing this goal, on 1 September 1917, regulations concerning
the organisation of the judiciary — adopted by the TRS in August and approved
by General Besseler — came into effect. The newly established courts conducted
proceedings in Polish, were designated Royal Polish Courts, and issued judgments
in the name of the Polish Crown. Although the German and Austrian authorities
retained certain supervisory powers, “the first organs of this kind of an authority
were established, creating a fragmentary beginning of Polish statehood.”4? Following
the Germans, the Austrians introduced similar arrangements in the territories under
their control.

Additionally, as early as in August 1917, the TRS adopted regulations on the
organisation of elementary education, which came into force throughout the Kingdom
on 1 October 1917.

The existence of the Provisional Council of State, however, proved short-lived.
On 25 August 1917, all its members resigned in protest against the internment of
Polish soldiers from the 1%t and 3rd Brigades following the so-called "Oath Crisis”.
The occupying authorities, wishing to avoid an institutional vacuum, initially allowed
a Transitional Commission to operate, expanding the administrative structures of

37 K Kumaniecki, op. cit,, p. 71.

38 The following departments were established: Justice; Religious Denominations and Public Educa-
tion; Treasury; Internal Affairs; Social Economy; Labour; and Political Affairs, dealing with foreign policy. In
addition, a Military Commission was created as a surrogate for the Ministry of Military Affairs. For more on
this apparatus, see Z. Winnicki, Rada regencyjna Krdlestwa Polskiego i jej organy, Wroctaw, 1991.

39 K. Kumaniecki, op. cit,, pp. 77-83.

40w, Komarnicki, op. cit.,, p. 27.
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the departments,*! and later accepted proposals from Polish groups advocating the
appointment of a regent and other state authorities.*?

On 12 September 1917, a three-member Regency Council*® was established. By
3 patent issued by both emperors, it was designated “the highest state authority in
the Kingdom of Poland until the king or regent assumes office."4# Nevertheless, the
occupation authorities retained their prerogatives under international law. For any
act of the Council to be valid, it required the countersignature of the president of
the council of ministers. The appointment of this president and of the ministers lay
with the Council itself.

A Council of State was also to be established, which, together with the Regency
Council, would exercise legislative authority. Yet the occupiers retained the right
to veto laws and regulations, while the Council was precluded from acting inde-
pendently in international relations until the end of the occupation.

The creation of an entirely Polish supreme organ of government in the Kingdom
was a significant step towards state reconstruction. Although this authority was
established under the auspices of foreign powers, dependent on them, limited
to a territory with undefined borders, and effectively incapacitated in the sphere
of international affairs, it nevertheless constituted the first supreme Polish state
authority in many years. It should also be stressed that the dependence of the
Regency Council, and of the institutions it subsequently created on the occupiers
was diminishing systematically.** In retrospect, especially in the light of 11 November
1918, this fact might not be considered important. At the time, however, it was of
considerable significance. Few developments suggested the imminent collapse of
all three partitioning powers; on the contrary, despite being weakened in the west,
German forces still held an overwhelming advantage in the east.

But another point is worth stressing. Until the creation of the Regency Council,
all Polish structures that had been set up were essentially quasi-state in character.
The establishment of the Regency Council, and other institutions later, together with
the launch of the crucial process of enacting Polish law covering an ever-wider range
of matters, represented a completely new phenomenon. The Polish state began

41 For a more detailed discussion of the activities of the Transitional Commission, see Z. Winnicki,
op. cit.

42 bid, as well as Pajewsk, op. cit.

43 The Council consisted of Archbishop Aleksander Kakowski, Zdzistaw Lubomirski, and Jé6zef Os-
trowski.

44 KK Kumaniecki, op. cit,, 87-88.

45

In fact, from the very beginning, the Regency Council’'s dependence on the Germans was not
particularly significant. It can be stated with certainty that the Council's members regarded their mission
as a kind of necessary evil and never considered themselves bound by loyalty to the occupiers. There is no
doubt that their allegiance was to Poland. This is discussed in more detail by Z. Winnicki, op. cit.
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to function in an unquestionable manner, albeit still subject to a kind of external
guardianship that extended over virtually all the key areas of social and economic
life. The importance of this is underscored by the fact that the Second Polish Republic
went on to accept almost in its entirety the achievements of the Regency Council
and its institutions.

In this context, it is necessary to return to an aforementioned issue of the legal
character of the decisions taken by the German and Austrian authorities, since these
also determined the position and development of the Regency Council. In Polish
academic works, both before and after the war, the significance of the Act of 5
November and of the Polish authorities established as a result would be frequently
downplayed.

Professor Z. Berezowski, for instance, considered the Act to be a violation of
international law, invoking the well-known principle that no one can transfer more
rights than they themselves possess.“® Professor Z. Cybichowski argued that the
Austrian and German monarchs lacked the authority to issue legal acts establishing
the Regency Council®’ in September 1917. After the war, D. Gérecki maintained that
“from the perspective of international law, the territory of the Kingdom of Poland
formally still belonged to Russia."*®

These interpretations remain in opposition to the perspective outlined above
on the German-Austrian agreements of 5 November 1916 and their consequences.
They assume —most clearly in Gérecki’s case — a Russian standpoint, which as | have
demonstrated, was fundamentally at odds with the letter of the Vienna Agreements.
On the basis of those provisions, it was Russia’s conduct in the Kingdom that violated
international law, whereas the German-Austrian measures represented — at least
in part — a restoration of the principles agreed to in Vienna. From this standpoint,
the establishment of the Regency Council and subsequent steps towards organ-
ising the Kingdom'’s constitutional system were consistent with the logic of those
provisions.

This state of affairs was confirmed by the conduct of the Russian authorities when,
following German actions in the summer of 1915, it became practically impossible to
maintain the Kingdom. On 1 August, the Prime Minister delivered a statement to the
Duma in which he declared, among other things, that “the future organisation was
finally and irrevocably determined by the manifesto of Grand Duke Nicholas at the
beginning of the war.” Accordingly, the Tsar had instructed the Council of Ministers
to "prepare draft laws granting the Poles the right to freely organise their national,

46 7 Berezowski, Powstanie paristwa polskiego w swietle prawa narodéw (Warszawa, 1934), p. 156.
41z Cybichowski, Polskie prawo paristwowe, vol. | (Warszawa, 1933), p. 202.
48 D, Gorecki, Powstanie wtadz naczelnych w odradzajqcej sie Polsce (1914-1919) (£6dz, 1983), p. 53.
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social, and economic life after the war, on the basis of autonomy under the sceptre
of the Russian Emperor and while preserving the unity of the state.”#?

It is also pertinent to note that the establishment of the Council was undoubt-
edly linked to the formation of the Polish National Committee, headed by Roman
Dmowski,*° in Paris on 15 August 1917. This body, dominated by the National Dem-
ocrats, was recognised by the Allied governments — France (20 September), England
(15 October), Italy (30 October), and the United States (1 December) — as the official
Polish representation,> and thus a quasi-government-in-exile. The Committee, which
received permission from the French to transfer its headquarters from Lausanne to
Paris, also assumed authority over the Polish armed forces formed in France with
Allied approval. It retained this exclusive character until early 1919, when Ignacy Jan
Paderewski became the President of the Council of Ministers.

The next important step in the reconstruction of Polish state institutions was the
appointment by the Regency Council of the first cabinet — the Council of Ministers.
On 7 December 1917, Jan Kucharzewski assumed the office of Prime Minister, and
on the following day, at his request, a cabinet was appointed.>? The formation of
3 "Royal Polish” government paved the way for the development of a fully Polish
public administration at all levels.>*

Despite subsequent changes of the cabinet, this administrative apparatus main-
tained continuity and was eventually taken over in its entirety by the independent
Polish state. In this way, alongside the judiciary, administrative authority was re-es-
tablished, becoming the second pillar of the state system.

Kucharzewski's government resigned on 12 February 1918 in protest against the
provisions of the Treaty of Brest-Litovsk, which included German promises to transfer
the Chetm Land>* to Ukraine. The treaty itself had significant implications for the legal

49 Cf. W. Komarnicki, Polskie prawo polityczne. Geneza i system, (Warszawa, 1922), p. 13.

50 The Committee was established at the end of 1914 and operated initially in Russia; after the
February Revolution of 1917, it moved to the West.

51 The declarations of the governments of these countries were published in the work of K. Ku-
maniecki, op. cit, 102-105.

52 The following ministerial portfolios were held in Kucharzewski's cabinet: Stanistaw Bukowiecki —
Justice; Antoni Ponikowski — Religious Denominations and Public Enlightenment; Jan Kanty Steczkowski -
Treasury; Jan Mikutowski-Pomorski — Trade and Industry; Jan Zagleniczny — Agriculture and Crown Property;
Stanistaw Staniszewski — Social Welfare and Labour Protection; Jan Stecki — Internal Affairs; and Stefan
Przanowski — Supplies. The Department of Political Affairs, headed by Wojciech Rostworowski, and the
Military Commission, headed by Ludwik Gérski, also held ministerial status.

53 0On 3 January 1918, the Regency Council issued a decree on the provisional organisation of the
Supreme Authorities in the Kingdom of Poland, published on 1 February in the Journal of Laws of the
Kingdom of Poland (hereinafter: Dz. P. K), 1918, No. 1, item 1. This decree constituted an expansion and
specification of the document prepared by the Provisional Council of State and became the basis for the
reconstruction and functioning of Polish public authorities also after 11 November 1918.

54 More information on the subject to be found in K. Kumaniecki, op. cit., pp. 108- 111.
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status of Polish territories. Russia’s renunciation of what it described as its “western
territories” (that is, Polish lands) effectively recognised the rights of Germany and
Austria-Hungary to create further faits accomplis in these areas. After a prolonged
stalemate and following German assurances that no final decisions regarding borders
had been taken, the Regency Council appointed its second cabinet on 4 April 1918,
headed by Jan Kanty Steczkowski.>

A few days later, another major event took place. On 9 April 1918, elections
were held for the Council of State, the composition and powers of which had been
determined by the Regency Council in a regulation of 4 February 1918. Of its 110
members, half were elected by district assemblies and city councils; forty-three
were appointed by the decision of the Regency Council; and twelve sat ex officio
as virilists.>®

In this way, without interference from external factors, the composition of the
body intended to serve as a surrogate parliament was shaped. It held its first session
on 21 June 1918 and its last on 7 October 1918,57 the day of its dissolution. This
short period of activity did not allow it to complete its principal tasks — preparing
a draft constitution and electoral regulations for the Sejm. Although its establishment
represented a culmination of the process of rebuilding Polish state institutions,
as it embodied all the essential constitutional elements, it never acquired major
political significance. First, the Council of State was dominated by conservative and
passivist groups and thus failed to represent Polish public opinion. Secondly, and
more importantly, it was perceived by society as closely linked to German policy in
Poland. By mid-1918, when it had become clear that Germany would lose the war
in the West, and with revolutionary unrest mounting in Germany and Austria, this
association sealed the fate of that political orientation and of the institutions tied
to it. This likely explains the Regency Council's decision to dissolve the Council of
State.

The dissolution coincided with a prolonged government crisis following the
resignation of Steczkowski's cabinet on 5 September 1918. The political upheavals of
the autumn, particularly in Germany and Austria-Hungary, did not favour the Regency
Council's initiatives. This was reflected in the failed attempts to form governments

5> QOne significant structural change in his government was the elimination of the office of the

Minister of Supplies.

56 The body included six Catholic bishops, two heads of the Evangelical churches, the senior rabbi
of Warsaw, the rectors of the University and the Technical School, and the first President of the Supreme
Court. Its composition and the principles of its functioning were laid down in the Regency Council Act of
4 February 1918 concerning the Council of State of the Kingdom of Poland (Dz.P. KP of 1918, No. 2, item 2).

57 The Regency Council, in its statement on the dissolution of the Council of State, emphasized the
need to establish the foundations for the formation of a Sejm elected in general elections and outlined its
intentions for the future in greater detail, Dz. P. KP of 1918, No. 12, item 23.
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by J. Swierzynski and J. Kucharzewski. Only on 23 October 1918 did Swierzynski
succeed in forming a cabinet and receiving the necessary nominations — this time
without the occupiers’ prior approval.

The formal creation of the Ministries of Foreign Affairs and Military Affairs.>8
within this cabinet became the symbol of a radically altered political situation. As
early as 7 October 1918, the Regency Council had proclaimed “the creation of an
independent state encompassing all Polish lands with access to the sea, with political
and economic independence”. In the same declaration, it dissolved the Council of
State and announced the formation of a government “composed of representatives
of the broadest strata of the nation and political movements.”>°

On 10 October 1918, the Council instructed Acting Prime Minister B. Broniewski to
“immediately implement steps to take over without delay all departments of state ad-
ministration from the occupation authorities”. Two days later, by decree of 12 October
1918,%0 the Regency Council assumed command of the Polish armed forces.

At the same time, with the disintegration of the German state apparatus and
growing disorder within the army, the transfer of state administration in central
Poland and parts of the Eastern Borderlands could begin. On 3 November 1918, the
Regency Council formally took over administration in the Austrian occupation zone,
where the collapse of state institutions and the army was progressing even faster
than in the Reich. In light of the situation, the Council agreed to accept the transfer
of all authority from the Germans on 15 November 1918.61

Meanwhile, in Western Lesser Poland, the Polish Liquidation Commission, headed
by W. Witos,®? assumed control on 4 November. The Provisional Ruling Committee,
organised in Lwéw, took power in Eastern Lesser Poland. Both of these bodjies acted
not only as executive authorities but also issued decisions that created a new legal
order in their respective areas.®

Even earlier, on 14 October 1918, the National Council under Father J. Londzin
had taken power in the Duchy of Cieszyn.64

58 The office of the Minister of Communication was also established, while the ministries of Health
and Social Welfare and of Labor Protection were separated. At the same time, the office of the Minister of
Supplies was reactivated.

59 Monitor Polski, No. 168 of October 7, 1918.

60 Dz P KP of 1918, No. 13, item 26.

61 K. Kumaniecki, op. cit, p. 126.

62 The Liguidation Commission (Komisja Likwidacyjna) was established on 26 October 1918 by

a group of politicians from the Austrian State Council.

63 For a broader discussion of the activities of the Polish Liquidation Commission, see D. Gérecki,

op. cit. See also M. Bobrzynski, op. cit.

64 On the National Council, see also D. Gérecki, op. cit, where the issue of the conflict over Cieszyn
Silesia with Czechoslovakia is also addressed.
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In Greater Poland, traditionally more restrained, a district parliament was elected
in early December 1918, followed by the election of a People’s Council on 3 Decem-
ber. This Council prepared the ground for the seizure of power from the Germans,
which occurred with the outbreak of an uprising on 27 December 1918. Its executive
body was the Commissariat of the NRL (Naczelna Rada Ludowa).

The culmination of this rapid process of power transfer from the occupiers came
with the disarmament of German troops in the central Poland in the first ten days
of November 1918 and the effective taking of authority by administrative centres
subordinated to the Regency Council.

By this time, however, the Council's influence on events was becoming increas-
ingly limited. This was demonstrated by the establishment in Lublin on 7 November
1918 of the Provisional People’s Government of the Republic of Poland, headed by
. Daszynski.6> Since this initiative rested mainly on left-wing groups, including the
Polish Socialist Party, it could not secure broad public support. In Krakéw, another
attempt was made to form a government under Witos, which was intended to include
representatives of political groups from all the partitioned territories and to assume
the administration of the country from the Regency Council.

1.4. Regaining Independence

On November 10, 1918, when the country was facing the threat of anarchy and
rivalries among various quasi-governmental centers in Poland, Jozef Pitsudski re-
turned from captivity to Warsaw. The following day, in a special address to the Nation
(beginning with the words: "Message regarding the transfer of power...”), the Regency
Council entrusted "military authority” to Pitsudski and announced its intention to
transfer full power to a National Government, calling on all political forces in Poland
to establish it first.6

The Regency Council, burdened by its origins in being appointed by foreign pow-
ers, its long dependence on them, and operating under the constant restrictions on
its independence, could not hope — under the new circumstances —to be regarded by
Polish society as a legitimate authority. As proof of the Council members’ prudence,

65 K Kumaniecki, op. cit, pp. 127-29, which also contains the government's programmatic declaration.

66 Dziennik Prawa Panstwowego (hereinafter: Dz. PPP) of 1918, No. 18, item 38. The change of
the name of the publishing body, introduced - as noted earlier — a few days before, while preserving the
continuity of numbering, was to symbolically express the continuity of the law. It did not, however, signify
legal continuity between the Kingdom of Poland and the new Polish state, which within days was formally
defined as a republic.
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their recognition of this fact and their readiness to withdraw, created the conditions
necessary for the final steps in the restitution of the state.

Jozef Pitsudski, who emerged as the decisive political figure in the country within
several hours, accepted the Regency Council’'s nomination at this critical moment.
In doing so, he affirmed the need to secure continuity of the government, authority,
and law in a period marked by turbulence and revolution.

This manoeuvre placed Pitsudski in a relatively comfortable position, as it allowed
him to assume control of the entire administrative apparatus built over the preceding
years. In this way, he could begin constructing the structures of the now independent
Polish state almost ad hoc, without significant obstacles.

His position was further strengthened by the full readiness of the Lublin gov-
ernment and its allied political forces to submit to his leadership. In the face of
strong revolutionary sentiment, on November 14 the Regency Council transferred
its authority to Pitsudski and declared its mission concluded. The Regents stated
that the model of shared authority between the Council and Pitsudski, introduced on
November 11, "cannot continue without harm to the nascent Polish State,” because
under the circumstances “power should be unified.”¢’

On the same day, Pitsudski issued a decree (its signature did not yet specify his
functions) announcing the formation of a provisional government. Its task was to
carry out social reforms and to convene a Sejm, elected on a democratic basis, at
the earliest possible date. At the same time, the Polish state was formally defined
as a republic.68

It is worth recalling Professor W. Komarnicki’s assessment of these events, ex-
pressed shortly thereafter:

"In this way, the continuity of authority was formally preserved, and the profound
political transformation that occurred was carried out within a framework of legality.
At a time when neighbouring countries, both to the west and east, were in the throes
of revolution and widespread upheaval, this undoubtedly stands as evidence of the
high level of Polish political culture.”6?

Pitsudski, having thus concentrated virtually all power in his hands, appointed I.
Daszynski as the Prime Minister of the emerging government. This move, aimed at
calming left-wing circles and defusing revolutionary sentiment, instead galvanized

67 Dz PPP. of 1918, No. 17, item 39. On that day the Regency Council issued its final proclamation,
titled: “Proclamation on the Dissolution of the Regency Council...”.

68 Dz.PPP of 1918 1. No. 17, item 40.
69 W. Komarnicki, op. cit., pp. 51-52.
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right-wing and conservative groups. They rallied significant public support for their
actions, raising the risk of dangerous radicalization and even more dramatic devel-
opments.

Rising social and political tensions made it necessary to seek a Prime Minister
more suitable to the broader political spectrum than Daszynski. On November 17,
following his resignation, J. Moraczewski was designated the Prime Minister. After
two days of intense political manoeuvring, Pitsudski swore in his cabinet. While
this arrangement did not fully satisfy the right, it succeeded in easing the growing
tensions.

Despite the undeniable progress in establishing regular centers of state power,
and despite the notification of Poland’s restoration to other governments, a serious
problem persisted regarding the recognition of the Polish National Committee in
Paris, which had enjoyed official support from the Allied powers. Genuine national
reconciliation was not achieved until the formation of Ignacy Jan Paderewski's
cabinet in mid-January 1919, at which point the question of Poland’s international
representation by the Warsaw government was finally resolved.

The formation of Moraczewski's cabinet marked a turning point in the country’s
political life. This government gradually brought all regional centers of power under
its authority, establishing firm control over the districts. It was also the first freely
constituted body of state power to assume responsibility for administering the
nation.

Thanks to these developments, internal governance issues within the country
could be gradually resolved. The still-functioning district structures recognised the
authority of the Warsaw government over the entire state. In early January 1919,
the government reached an agreement with the authorities in Lesser Poland, leading
to the creation of a Governing Commission vested with legislative and executive
powers, although its enactments required the approval of the Provisional Chief
of State’® (Tymczasowy Naczelnik Panstwa). However, the Legislative Sejm did not
accept the statute of the Commission, and it ceased to exist at the end of March 1919.
The office of the General Delegate of the Government, which essentially replicated
the functions of an Austrian governor, also proved to be temporary. It gradually lost
its authority to the newly established administrative offices and was ultimately
abolished with the introduction of voivodeship offices in Lesser Poland.

In Greater Poland, following the Sejm'’s ratification of the Treaty of Versailles,
the office of the Minister of the Former Prussian Province was created as part of the
Council of Ministers. With the abolition of the NRL Commissariat, its responsibilities

70 Decree of the Provisional Chief of State of 10 January 1919 (Dz. PPP. of 1919, No. 7, item 106).
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were transferred to this new ministry.”* A distinctive feature of this arrangement
was that, to some extent, the Minister was empowered to legislate through statutory
instruments, particularly in matters concerning the repeal of German legal provisions
and the introduction of Polish regulations.

After the incorporation of Eastern Pomerania (Pomorze Nadwislarskie) region in
January 1920, the authority of the Minister and his apparatus was extended there
as well. This arrangement formally remained in place until the end of April 1922,
when separate administration of these territories was dissolved and its competences
transferred to the relevant ministries in Warsaw.

On 21 November 1918, the Council of Ministers adopted a draft decree on the
supreme representative authority of the Republic of Poland. The following day, Jézef
Pitsudski approved the draft and simultaneously assumed the role of the Provisional
Chief of State.”?

This legal act — a sui generis provisional constitutional statute for the transitional
period — laid down the constitutional foundations of the reborn state. It was, however,
a rather general document, shaped by internal and external circumstances that
precluded the preparation of more detailed regulations on such short notice.

Under its provisions, supreme authority in the state was vested in the Provisional
Chief of State. Executive power was exercised by the Council of Ministers, appointed
by them.

The procedure for law-making during the transitional period was defined only
to a necessary extent, with the stipulation that all regulations adopted under the
decree — required subsequent approval by the Legislative Sejm.” This temporary
political system was to remain in force until the Parliament (Sejm) convened, for
which electoral regulations were promulgated only a few days later.”*

The electoral law divided the country (at the time defined in a one-off way) into
multi-member electoral districts. On average, one deputy was elected for every
50,000 inhabitants, with an additional seat assigned once half of that number was
exceeded. This model, combined with the absence of electoral thresholds and the
still relatively modest level of voter sophistication, ensured that mandates would be
dispersed among many political parties. What requires special emphasis is that the

71 Act on the Temporary Organization of the Administration of the Former Prussian District (Dz. PPP.
of 1919, No. 64, item 385).

72 Dz.PPP.of 1918, No. 17, item 41.

73 In the opinion of the deputies, the term Legislative Sejm was intended to distinguish it from

the regular legislative Sejm. It referred to the earlier understanding of legislation as “organising” and
“constituting,” deemed qualitatively superior to the ordinary "legislative” function. The influence of French
thought is clearly evident here. See W. Komarnicki, op. cit., p. 55.

74 Decree of 28 November 1918, Dz. P. P. P. No. 18, item 46.
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adopted electoral regulations gave full voting rights (active and passive) to women
on an equal basis with men.

By decree of the Provisional Chief of State of 28 November 1918, elections
were scheduled for 26 January 1919. As a result of these elections, on 10 February
1919, the Chief of State opened the first session of the Legislative Sejm of the
Republic of Poland. On this extraordinary occasion for the Polish State, Jézef Pitsudski
declared:

"On this day, when Polish hearts beat with great emotion, | rejoice in the honour of
opening the Polish Parliament, which shall once again be the sole master in its own

house."”>

On 20 February, the Legislative Sejm adopted the so-called Small Constitution,
which was to regulate the state’s political foundations until the adoption of a full
one. Before this occurred, the office held by Jozef Pitsudski, who played the central
political role in the state, was renamed to the Chief of State.

At this point, the process of rebuilding the institutions of the independent Polish
state was essentially complete. The basic constitutional framework necessary for the
functioning of the state during the transitional period had been created. Although
more bloody struggles were required to defend and consolidate independence, and
although fierce disputes arose over the political organisation of the new state, its con-
stitutional foundations could be rapidly created. The establishment of Sejm, by the
will of the Nation, and the decisions it adopted were decisive in this respect.

It should be remembered that at the beginning of 1919, Poland'’s territorial
shape remained unsettled. The struggle to acquire the largest possible areas in the
west inhabited by Poles, including those of great economic importance, was not yet
concluded. While the western border was seen as extending beyond that of 1772, in
the east the contest to secure a frontier as close as possible to the pre-partition line
was only beginning. Thus, the creation of the state’s constitutional foundations and
the effort to establish the basis of its economic existence were, over the following
two years, accompanied by a struggle for the most favourable possible delineation
of all borders.

It should also be emphasised that this undeniable success — the exceptionally
swift assumption of administration after years of subjugation, and the launching of
a state apparatus capable of defending independence at such a critical juncture —
was the result of the collective endeavour of Poles from all the partitions. Through

75 Stenographic reports from the session of the Legislative Sejm of 10 February 1919.
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long-term effort they were able to gradually construct the foundations of the Polish
state apparatus.

For many years, almost to the present day, assessments of the merits of indi-
viduals or groups have often depended on current politics. Yet it is admirable and
necessary to strive for more balanced and fairer judgements. From this perspective,
it is worth recalling what Michat Bobrzynski observed as early as in 1920:

"Each political orientation fulfilled its task. The Austrian one saved Poland from being
submerged in the 'Russian sea’, raised the idea of a Polish state, and realised it in
the proclamation of 5 November 1916. The Russian orientation, although ultimately
defeated, prevented the reconstruction of the Polish state from being confined to
the Russian partition and preserved the idea of uniting the Polish lands. The third
orientation — the coalition orientation — by combining the key ideas of the previous
two, namely the unification of Polish lands and the creation of a state from them, finally
achieved the goal."7®

On 29 November 1918, Jézef Pitsudski himself described the events of the
preceding week with these words:

"This is the greatest and most momentous transformation that can take place in the life
of a nation — a transformation the consequences of which should make us forget the
past and the settlement of old score. We should accept the dismantling of old parties
and factions and celebrate the emergence of new ones in their stead.[..] The legacy of
the past, particularly in the Russian and Prussian partitions, is such that no faction or
party can claim the capacity to meet all these difficulties on its own.”””

The immediate future was to confirm his words in full, yet even the political
breakthrough of 1926 did not bring deliverance from those peculiar "demons” of the
past. More than one hundred and twenty years of captivity had imposed too heavy
a burden to be easily or swiftly cast off.

76 M. Bobrzynski, Wskrzeszenie paristwa polskiego. Szkic historyczny, vol. |, Krakéw 1920, p. 2.

77 B, Miedzinski, Wspomnienia, ,Zeszyty Historyczne”, Paris 1976, no. 37, pp. 170-171.
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Chapter 2
Creation of the Polish Constitutional
System

2.1. The "Small” Constitution of 1919

The elections to choose the members of the Legislative Sejm, held on January
26, 1919, created the first representative body of the reborn Polish state with an
undisputed public mandate.

On February 10, 1919, the Provisional Chief of State, J6zef Pitsudski, formally
opened an inaugural session of the Legislative Sejm.

In these elections, 296 deputies were chosen in the former Kingdom of Poland
and in Western Lesser Poland (Matopolska Zachodnia). Owing to the ongoing war, the
National Parliament was also supplemented by 28 former members of the Austrian
Chamber of Deputies representing Eastern Lesser Poland (Matopolska Wschodnia)
and 16 Polish deputies from the German Reichstag.? At its inauguration, therefore,
the Legislative Sejm comprised 340 deputies in total.

The deputies were elected under an exceptionally democratic electoral law.
The elections were conducted according to the principles of general, equal, direct,
secret, and proportional suffrage, and in practice were free of census restrictions.
The mentioned enfranchisement of women was another important change, placing
Poland among the few states at the time to adopt such a measure. Political parties
also enjoyed great freedom in submitting candidate lists, which were not subject to
onerous formal requirements. No minimum electoral thresholds were introduced,
ensuring the broadest possible proportional distribution of seats — though this
openness also brought negative consequences, particularly in the fragmentation of
the parliamentary landscape.

None of the political parties managed to secure a decisive majority, although the
united forces of the national right emerged as the strongest bloc in the Sejm. The left,
dominated by the Polish Socialist Party (PPS), despite the revolutionary atmosphere

1 The appointment was effected by decrees of the Provisional Chief of State: the decree of 28 Novem-
ber 1918, which ordered the organisation of elections for the members of the Legislative Sejm (Dz.U. 1918,
No. 18, item 47), and the decree of 7 February 1919, concerning the admission to the Legislative Sejm of
Poles who in 1918 had held mandates as members of the German Reichstag (Dz.U. 1919, No. 14, item 193).
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of the time, won only about one-third of the seats. In the centre, peasant parties
achieved a relatively strong position. Their tactical manoeuvring ensured that the
boundaries between left, centre, and right remained fluid. Moreover, differences
between ostensibly similar groups from various regions of the country became quite
evident —an enduring consequence of the partitioning legacy.

From the outset, the Sejm also included representatives of national minorities.
Ten deputies of Jewish origin and two representing the German population were
elected. Although numerically limited, their presence meant a relatively dispropor-
tionate political weight, given the fragmentation of the Polish parties.

A sign of these emerging difficulties was the fiercely contested election of the
first Marshal of the Sejm. Wojciech Trampczynski, a representative of the National
Democratic camp from Pomerania, narrowly defeated Wincenty Witos of the Peasant
Party from Lesser Poland by just six votes (155:149).

Only ten days later, on February 20, the Sejm adopted the so-called Small Con-
stitution (Uchwata Sejmu o powierzeniu Jézefowi Pitsudskiemu dalszego sprawowania
urzedu Naczelnika Paristwa) — the resolution by which J6zef Pitsudski was entrusted
with the continued exercise of the office of the Chief of State (Naczelnik Paristwa).
Until the adoption of a full constitution, this act meant to provide the legal framework
for the state’s political system. As had been announced in the decree of November
22,1918, the Provisional Chief of State, J6zef Pitsudski, formally resigned from his
office before the Sejm proceedings on February 20, 1919. On that occasion, he
declared:

"Amidst the profound turmoil of the time, [...] | endeavoured to ensure that within our
Homeland the necessary and inevitable social conflicts would be resolved through
purely democratic means, in accordance with the laws enacted by the nation’s elected

representatives.”?

The Sejm adopted a resolution acknowledging this declaration. In addition,
the deputies expressed their gratitude to Pitsudski “for his tireless service to the
Fatherland™.

At the same time, however, "until the statutory adoption of the text of the [...]
constitution”, the Legislative Sejm entrusted Pitsudski with the office of the Chief of
State and laid down the principles governing the functioning of the supreme organs
of state during the transitional period.

Thus, it was established that the Legislative Sejm would serve as the sovereign
legislative authority in Poland. Laws enacted by the Sejm were to be promulgated

2 Stenographic Reports from the Session of the Legislative Sejm, February 14, 1919.
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by the Marshal of the Sejm, with the countersignature of the Prime Minister and the
competent minister.

The position of the Legislative Sejm was also unique in that, unlike a regular Sejm,
it was in practice not bound by constitutional limitations. On the contrary, it was this
body — endowed with the authority to shape the constitution — that concentrated in
its hands the full sovereign power of the Nation. The term “sovereign and legislative
power,” employed in the regulation, thus underscored this exceptional status; at the
same time, however, it did not imply the equivalence of these two powers.

The Chief of State was designated as the representative of the state and the
supreme executor of the Sejm'’s resolutions in both civil and military matters. His
prerogatives included the appointment of the entire Cabinet. In practice, however,
the effective formation of the Council of Ministers required both his agreement
with the Sejm and the Sejm'’s vote of confidence. This arrangement meant that the
government was dependent upon and could function only with the political support
of a majority of the parties represented in the Sejm.

Both the Government and the Chief of State were — under the adopted provi-
sions —politically accountable to the Sejm. In addition to this political accountability,
the Chief of State could also be held legally (constitutionally) liable for violations
of the law. Moreover, every act of the Chief of State required the countersignature
of the competent minister.

The decisions adopted by the Sejm were intended to remain in force only for
a short transitional period, pending the adoption of a permanent constitution. In
practice, however, they remained binding until the end of 1922, despite the adoption
of the March Constitution in 1921.3 Under the provisions meant to implement the
actual Constitution,* the articles regulating the functioning of the highest state
authorities did not come into force until after the subsequent elections — designed
to select the members of both parliamentary chambers.

What were the consequences of this decision — taken by the Sejm members in
a tense atmosphere, meant to shape the provisional constitutional model of the
state? J. Pajewski summarised the matter briefly and aptly:

"There was a widespread belief in the Sejm and in the society that the adoption of the
constitutional law would require only a few months. For this reason, the act of February
20, 1919, was understood by all deputies merely as a stopgap — a temporary and short-
lived measure. Its drafting, therefore, was hasty and ill-considered. The dictatorship

3 Dz U.RP 1921, No. 44, item 267.

4 Transitional Act to the Constitutional Act of 17 March 1921 on the Temporary Organisation of the
Supreme Authority of the Republic of 18 May 1921; Dz. U. RP 1921, No. 44, item 268.
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of the Chief of State was to be replaced, at least in theory, by the omnipotence of
the Sejm. In this way, the gates were opened to a phenomenon later described as

‘parliamentary power. ">

The constitutional model set out in the Small Constitution broadly reflected
solutions adopted at the same time in neighbouring countries — Czechoslovakia,
Austria, and Germany. In the aftermath of the revolutionary upheavals of 1918-1919,
there was a strong emphasis on elevating the role of representative bodies, while at
the same time subjecting them to a degree of domination by government agencies.
French influences were also evident, drawn less from the constitutional regulations
of 1875 than from the constitutional practice of the Third Republic at the turn of
the twentieth century.®

The shortcomings of these provisions soon became apparent during the period of
the greatest danger to the state, namely the war with Bolshevik Russia. The existing
framework proved inadequate for the need of conducting the war effort effectively
in both military and civilian spheres. The absence of a constitutional mechanism
for unifying the defensive efforts of all political centres was another issue.

As a result, on 1 July 1920 the Legislative Sejm adopted an act creating the
State Defense Council (Rada Obrony Parnistwa).” The Council was composed of the
Chief of State as the chairman, the Marshal of the Legislative Sejm, ten deputies,
the Prime Minister, three ministers, and three representatives of the army. This
joint body of the Sejm and the Government was entrusted with coordinating state
policy during the period of the greatest wartime danger. Since the Sejm suspended
its sittings for the duration of the Council's activity, the Council itself acquired the
authority to enact laws and to decide on all matters connected with coordination of
the war efforts and the conclusion of peace. It ceased to function in October 1920,
following the armistice on the Bolshevik front, at which point the Sejm resumed its
normal work.

After the adoption of the March Constitution — which coincided with the con-
clusion of the war with Bolshevik Russia — it initially appeared that the period of
governance under the provisions of the Small Constitution would soon come to

5 1. Pajewski, Budowa Drugiej Rzeczypospolitej 1918-1926, Warszawa 1995.

6 It should be noted that, paradoxically, the constitutional regulations of 1875 guaranteed the Presi-

dent of the Republic a relatively strong position and extensive powers. Over time, however, the evolution of
these provisions and the constitutional practice that developed on their basis led to a profound weakening
of the presidency — less in relation to the government than above all in relation to the Parliament, and in
particular its lower chamber. In 1918-1919, victorious France, with its unquestionably democratic system,
could thus appear an attractive model to emulate. And indeed, it became one.

7 Act of 1 July 1920 on the Establishment of the State Defense Council, Dz.U. RP 1920, No. 53,
item 327.
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an end. Yet, on the one hand, the unresolved conflict over the national status of
Upper Silesia, which repeatedly threatened to escalate into armed confrontation
involving Poland, and, on the other, disputes over specific provisions of the new
electoral law delayed the elections to the Sejm and Senate, thus postponing the full
implementation of the new Constitution.

In this transitional period, a serious political confrontation developed between
the Chief of State and the increasingly hostile nationalist right wing. While formally
triggered by the appointment of a new cabinet, the conflict in essence concerned
the nature of the relationship between the Chief of State and the Sejm — above all,
the interpretation of the constitutional provisions regulating the Chief of State’s role
in the formation and functioning of the government, and the manner in which the
Sejm was to exercise its oversight of that government. The dispute, which extended
through most of June and July 1922, was significant because the Constitution, which
was soon to enter into force, would potentially allow for the development of a spe-
cific constitutional practice. It was therefore not only a political clash between two
camps but also, and perhaps more importantly, a struggle over the future shape of the
relationship between the office of the President of the Republic and the Sejm.

Pitsudski emerged from this confrontation in 1922 with a narrow victory, having
succeeded in securing the cabinet he desired. Yet this was achieved only by a slim
majority in the Sejm, and even among those who supported him there was little
sympathy for his constitutional interpretation; their votes were cast largely to resolve
the protracted political crisis rather than out of conviction.

For Pitsudski, the implications of this confrontation were clear. In the long term,
he could not expect sustained support for his vision of the constitutional balance
between Sejm, President, and Government. It was likely under the influence of this
experience that he reached the conclusion that seeking the office of the President
of the Republic of Poland was of little purpose. Thus, together with the cabinet of
Professor Juliusz Nowak, he led the country through the elections to the Sejm and
Senate, after which he resigned from his post as Chief of State.

Although the new Sejm once again expressed gratitude for his contribution to
strengthening Poland’s independence, the atmosphere at the end of 1922 was
very different from that of February 1919, when Pitsudski's achievements had been
celebrated with enthusiasm and he had been urged to continue his work in a public
office. The newly elected Sejm and Senate, by contrast, took every possible step to
block Pitsudski’s path to the highest state offices of the Republic.
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2.2. The Struggle for the Constitutional Model
of Poland

The principal task of the Legislative Sejm was the preparation and adoption
of a constitution. This was achieved in less than fifteen months, despite the fact
that the Sejm was inactive for several months in 1920 and that much of its work
coincided with the Polish-Soviet War and other conflicts over the territorial shape
of the state. At the time — and for many years afterwards — the Sejm was criticized
for sluggishness and for the length of time it required to accomplish its primary
mission. Yet from the perspective of future events, whether after the Second World
War or after June 1989, it is difficult to deny that the task was in fact carried out
with remarkable efficiency.

The difficulties in drafting and adopting a constitution arose not only from the
pressures of wartime. The political fragmentation of the Sejm also heavily impacted
its operation. Given the sharp political and regional divisions, combined with endur-
ing national and religious tensions, it was extremely difficult to reach a compromise
that could command broad support. And it was precisely a compromise that was
required, rather than the imposition of the will of a narrow and fragile majority.

A different question — pressing above all after the Sejm resumed its work in the
autumn of 1920 - concerned the constitutional position to be assigned to the Chief
of State, Jézef Pitsudski, the hero of the War of Independence. As the fighting sub-
sided and the eastern threat receded, the political elites started to view Pitsudski’s
growing popularity among the population as a potential challenge.

Addressing these and other dilemmas required time, and more than a year passed
before the Sejm was able to complete its work.

The starting point for the constitutional process was the government’s draft,
alongside alternative drafts submitted by the Polish Socialist Party (PPS), the Polish
People’s Party (PSL "Wyzwolenie”), the People's National Union (National Democrats),
and by Jozef Buzek, whose draft was supported by the conservatives.

The fate of the government’s draft illustrates both the intensity of the consti-
tutional process and the frequent shifts in its assumptions. Work began in January
1919, when Prime Minister Ignacy Paderewski appointed a commission of eminent
specialists, known as the “Survey on the Draft Constitution of the Republic of Poland,”
under the chairmanship of Michat Bobrzynski. Between 19 February and 12 March
1919, the commission produced a draft that attempted to combine elements of the
American system — particularly the role of the president — with European, above all
French, solutions. Although the “Survey” draft never received formal government
approval, it was submitted to the Sejm as the basis for further work. In May 1919,
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Deputy Prime Minister Stanistaw Wojciechowski presented a constitutional decla-
ration setting out the government’s then-current position. Finally, on 1 November
1919, Paderewski's cabinet adopted a revised version of the "Survey” as its official
draft and submitted it to the Sejm. This version was subsequently modified in January
1920 by the government of Leopold Skulski.®

Buzelk's draft represented an even more consistent attempt to transplant the
American model to the Polish soil, incorporating, among other elements, certain
concepts of a quasi-federal organization of the state. The PPS proposal, by contrast,
was essentially an expanded version of the earlier so-called "people’s project”
prepared by Mieczystaw Niedziatkowski.

No such complications arose in the case of the other drafts, which is understanda-
ble given that their authorship was closely tied to specific political formations and to
the distinct positions those groups represented. In general terms, all the projects may
be seen as attempts to adapt either American constitutional models or — otherwise
highly popular - French solutions in Polish conditions. What is striking, however, is
the almost complete absence of any effort to draw creatively upon Poland's own
rich constitutional traditions. Nor was there serious reflection on whether the recon-
struction of the state’s foundations, carried out in deliberate separation from this
native tradition and grounded almost exclusively in selective adaptations of foreign
models, could provide a durable and stable framework. More disappointing still was
the lack of any genuine attempt to devise original solutions, despite the presence at
the time of many eminent politicians, legal scholars, and constitutional practitioners
well equipped to do so.

Another feature common to all the drafts was the determination to shape the
position of the executive powers — above all the presidency —in such a way as to
discourage Pitsudski from seeking the office. Although the left initially favoured the
idea of electing the president by popular vote (albeit indirectly), it soon abandoned
this position, recognizing that such an arrangement would endow the office with
excessive legitimacy and a level of independence from the parliamentary chambers.
The lesson drawn from the experience of the Second French Republic® was clear: the

8 W. Komarnicki discusses the work on the government draft in detail, see: W. Komarnicki, op. cit.

9 Itis worth recalling that the French left, together with the liberals, co-authored the coup d'état of

1848 and the overthrowing of the July Monarchy. In its place, the Second Republic was proclaimed, drawing
on the constitutional experience of the Great Revolution — particularly its phase of radical projects. At the
heart of the new system stood the office of a president elected by popular vote. Yet the rebellious spirit of
Paris proved insufficient to secure victory for the republican candidate on a nationwide scale. Instead, Louis
Bonaparte triumphed with the support of the conservative majority; before long he overthrew the Second
Republic and established the Second Empire. From that moment onward, liberals and the left throughout
Europe generally regarded such constitutional projects with profound skepticism.

53



Polonia Restituta. The Structure of the Polish State in the 20th Century

direct election of Pitsudski — who by that time had no serious rival — would amount
to nothing less than the democratic confirmation of his “dictatorship”.

This determination to curtail the presidential power also led to provisions grant-
ing the Sejm wide-ranging privileges of oversight over the government. While efforts
to prevent Pitsudski from assuming the highest office may be understandable in
the context of contemporary political rivalries, the broader tendency to weaken
the executive cannot be justified in light of Poland’s historical experiences. The
results of such decisions were to not only damage Pitsudski personally but, more
importantly, to upset the balance of powers and to undermine the state itself. What
the reborn Republic required above all was a strong central government equipped
with extensive operational capacity to accomplish the immense task of integrating
disparate territories into a unified political, economic, and social structure. The solu-
tions ultimately adopted, however, virtually precluded the executive from fulfilling
this role.

Beyond the aforementioned points of convergence, there were also significant
differences between the projects advanced by the left and those of the national
right. These differences appeared across a wide range of issues: the construction
of civil and political rights and the understanding of key concepts related to them;
the scope of rights guaranteed to national minorities; the relationship between the
state and the churches — above all the Catholic Church; and the powers of local
government institutions (territorial ones in particular). Yet, in the end, the debate
quickly coalesced around a single decisive question: whether or not a Senate should
exist as the second chamber of parliament.

The parliamentary left, drawing on the concept of a people’s republic, advocated
a unicameral parliament and the introduction of various elements of direct democ-
racy, including citizen participation in legislation. This vision was supported not only
by the socialists and certain members of the Peasant Party but also by the centrist
National Workers' Party.

The right led by the National Democrats and the conservatives favoured a bicam-
eral parliament, modeled both on the French Third Republic and on the long-standing
Polish constitutional traditions. They proposed that the Senate, as the upper chamber,
should consist only partly of democratically elected members. At the same time, the
right advocated for measures that were not favourable to national minorities or to
religious communities other than Roman Catholicism.10

10 A more extensive discussion of the work on the adoption of the March Constitution, beyond the
relatively numerous pre-war studies, is provided by S. Krukowski in what remains the most comprehensive
and insightful post-war work: Geneza ustawy marcowej z 17 marca 1921 r, Warszawa 1977. See also the
valuable remarks of A. Ajnenkiel, for example in the essay Ustrdj i prawo Drugiej Rzeczypospolitej, in Polska
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At a crucial stage in the constitutional debate, an external factor of enormous
importance emerged. On 20 March 1921 a plebiscite was scheduled in Upper Silesia,
in which the local population was to decide the region’s national affiliation. German
propaganda placed heavy emphasis on Poland’s continued lack of a constitution,
using it as evidence for the claim that Poland was merely a “temporary state.”

For the Silesian population — largely unfamiliar with the subtleties of parliamen-
tary disputes —this was a powerful argument. Although the Sejm had already adopted
a constitutional act in July 1920 regulating the future status of Silesia within the Pol-
ish state, the absence of a final constitution left this act in an uncertain state.

Polish political leaders in the Legislative Sejm were therefore acutely aware that,
unless a constitution was adopted before the plebiscite, Poland’s chances of securing
a favourable vote in Upper Silesia would be seriously diminished.

Therefore, under the pressure of such circumstances, compromises had to be
reached in early March 1921. The left agreed to the temporary existence of the
Senate, with the understanding that the final decision on its permanence would
rest with the next Sejm. The right, in turn, accepted that the Senate’s composition
would be based on the same principles as that of the lower chamber. Both sides also
consented to compromise provisions concerning the protection of civil rights and
freedoms, including those of national and religious minorities.

These concessions enabled the Sejm to adopt the Constitution of the Republic
of Poland - later known as the March Constitution — by a substantial majority on
17 March 1921. Looking at the circumstances of this compromise it seems clear that
it was forced. It satisfied neither the majority of political factions in the Sejm nor, as
has already been noted, Jézef Pitsudski and his supporters, who remained largely
on the margins of the process.

While the political agreement reached at the time was undoubtedly weighty and
testified to the maturity of the Sejm, from the moment of its adoption the Constitu-
tion seemed to lack clear champions. Few deputies felt genuine ownership of the
act, which meant that in later years there was virtually no one prepared to defend it
against the many dissatisfied voices. This was the heavy price of the constitutional
compromise, to be paid in the near future.

Nonetheless, in the spring of 1921, amid an uncertain international situation
in which there were great doubts about the durability of Polish statehood — and
the absence of a constitution was a frequently used argument, the very adoption
of the Constitution would become an important sign of stabilisation. It is therefore

odrodzona 1918-1939. Panistwo — spoteczeristwo — kultura, Warszawa 1982, as well as J. Pajewski, Budowa
I Rzeczypospolitej, Warszawa.
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necessary to keep in mind the mixed consequences, both positive and negative, of
the March decision of the Legislative Sejm.

Before turning to an analysis of the provisions of the Constitution itself, it is
worth recalling the constitutional regulation concerning Silesia, adopted on 15 July
1920.11 This measure was an element of the Polish-German competition for the al-
legiance of the Upper Silesian population ahead of the plebiscite. Yet the emerging
Polish state and the German Reich, which was simultaneously reshaping its own
political system, were so different in character that their contrasting circumstances
left a clear imprint on the detailed solutions adopted.

The emerging Weimar Republic inherited from the Second Reich a federal system
within which the granting of various self-governing powers to Silesia posed no
major difficulty. The newly reconstituted Polish state, by contrast, although it also
possessed a rich federalist tradition, had to be built as a unitary state, shaped by
the profound differences resulting from more than a century of partition. On this
point there was broad consensus in the Legislative Sejm, a view later reflected in
the constitutional provisions. Finding a modus vivendi between these necessities was
not very straightforward, and it was in this context that the regulation recognizing
Silesia's autonomy was adopted.

The Silesian lands were to be organized into a separate voivodeship, endowed
with its own parliament, the Silesian Sejm, elected by universal suffrage. This Sejm
was vested with extensive powers, including the authority to legislate in nearly all
areas of public life. Only a limited number of competences — principally foreign
and military affairs, internal security, general fiscal principles, and matters relating
to communications and sanitary policy — were reserved to the central authorities.
Certain areas of civil, commercial, and criminal law, as well as procedural law, also
remained under the jurisdiction of the national parliament.

The regulation further provided that a uniform judiciary, common to the rest of
the country, would extend to Silesia, with Silesian courts subject to the oversight of
the Supreme Court in Warsaw.

At the same time, the contents of the Article 6 of the Act emphasized that the
Silesian Sejm could legislate in matters "exempted” from the operation of national
statutes, thereby allowing the central legislature to limit Silesian autonomy by pass-
ing regular laws. Article 7 went further, requiring that in certain specified areas — pri-
marily economic policy — state regulations applicable to Silesia could not be enacted
without the approval of the Silesian Sejm.

11 Dz.U.RP 1920, No. 73, item 497. This act was supplemented —though only in a limited scope —in

connection with the adoption of the Constitution, by the Constitutional Act of 8 March 1921, Dz.U. RP
1921, No. 26, item 146.
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The autonomy was reinforced by the creation of a separate Silesian treasury,
which enjoyed a degree of financial independence unprecedented in the Republic.
The treasury had the right to establish its own tax system and fiscal administration,
though coordination with the national system was required through equivalent laws.
Taxes collected in Silesia were transferred to the Silesian treasury, with only a defined
share remitted to the central authorities.

The local government in Silesia also enjoyed a great degree of freedom in shaping
economic, social, and cultural policies. Although the executive authority was headed
by a voivode (wojewoda), as in other voivodeships, he was required to cooperate
with a Voivodeship Council (Article 24). This body, in addition to the voivode and his
deputy, included five members nominated by the Silesian Sejm (Article 25).

Moreover, the Act mandated the convening of a Silesian Constituent Assembly,
charged with adopting an “organic statute” — in effect a regional constitution — to-
gether with electoral regulations for the Silesian Sejm, provisions defining its term
of office, and rules governing the composition of the Voivodeship Council.

In this way, the territories that would constitute the Silesian Voivodeship ac-
quired a status far more extensive than that of any other voivodeship of the Second
Republic. Yet from the very beginning, following the annexation of part of Upper
Silesia to Poland after the Third Silesian Uprising, serious complications were to
arise in the functioning of this autonomy. Throughout the entire interwar period,
debates persisted over whether its scope should be curtailed or, conversely, further
expanded.
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Chapter 3

Under the March Constitution

3.1. The Constitution of 1921

On 17 March 1921 the Sejm adopted the Constitution of the Republic of Poland,!
later known as the March Constitution, by the required majority vote.

The fundamental principles on which the March Constitution was formed in-
cluded:

— the republican form of government,

— the sovereignty of the nation,

— the separation of powers, and

— the unity of the state.

The Constitution also set out a broad catalogue of civic rights and duties, in-
tended to guarantee the widest possible range of freedoms to all citizens of the
Republic.

Our analysis of this constitutional act — the second great act of sovereign national
representation after the Constitution of 3 May 1791 — begins with the meaning and
significance of its general principles.

Article 1 declared that "The Polish State is a Republic.” Beyond affirming the de-
finitive abandonment of the monarchical model and the transformation of Poland into
a republic, this declaration carried a deeper resonance. It evoked the centuries-old
tradition of the Rzeczpospolita, the Commonwealth established in the sixteenth
century and developed by successive generations of Polish political thinkers. In this
sense, the notion of a republic did not refer merely to the dichotomy of monarchy
versus republic (for the noble Commonwealth itself had been a republic under a king),
but rather to the idea of a political community. It was thus closely connected to the
principle of the sovereignty of the nation (Article 2).

The principle of national sovereignty was therefore more than a reference to
Montesquieu’s well-established conception of the sovereign as the bearer of state
authority in European and American constitutionalism. It was also an essential

1 Dz U.RPof 1921, No. 44, item 267.
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complement to Article 2, identifying the Republic itself as the sovereign factor in
the state, understood as the highest form of community. In this sense, the state as
community was fundamentally different from the state conceived as an independent
entity, a purely legal construct detached from its social context. Professor Komarnicki
captured this distinction with great precision, noting that:

“In this way, our constitution rests upon the foundations of French constitutional
doctrine. In contrast to German theory, which attributes legal personality to the state
itself and treats the nation merely as an organ of the state whose role in representative
government is limited to the act of elections[...], the French theory —and now likewise
the Polish theory, grounded in the provisions of its own political law — confers legal
personality upon the nation. According to this doctrine, the nation is a person distinct
both from the state as such and from the individuals who compose it. The nation is the
bearer of original sovereignty solely because it constitutes a collectivity and expresses
the general will. This general will is supreme and fully sovereign. The nation, under-
stood as a person, thus possesses sovereignty that is original, single, indivisible, and
inalienable. The nation is therefore the source of all authority in the state; yet through
representation it delegates only certain attributes of sovereignty, while retaining its
essence within itself.”?

As a consequence of this understanding of national sovereignty, state organs
were granted only a materially limited scope of authority, conceived as a temporary
delegation from the true sovereign — the nation.

Another implication was the assumption that the Republic of Poland was a na-
tion-state, for it was explicitly the "Polish Nation” that had created the state and
conferred upon it a constitution ("We enact and establish this Constitutional Act
[...]" = preamble).

This concept of a nation-state was understood in legal and political, rather than
ethnographic, terms. Thus, although the ethnographic "Polish nation” constituted
only 60-65 percent of the population of the Republic, in the political sense it en-
compassed all of its inhabitants. This represented a deliberate continuity with the
traditions of the multinational First Republic, in which neither nationality nor religion
determined political rights for the nobility —and, in practice, for many townspeople
as well. In this way, the concept of the sovereign nation was also acceptable to the
political representatives of national minorities, who could find no threat to their
existence within either the preamble or Article 2 of the Constitution.?

2w, Komarnicki, op. cit,, p. 212.

3 W. Komarnicki, op. cit., p. 216, also notes that within this concept the term “nation” was understood
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The Constitution also included the principle of the separation of powers, as-
signing the core functions of the state — legislative, executive, and judicial - to
distinct representative organs established by the sovereign for defined terms. Yet
this division was only partially consistent. Competing institutions existed within
both the legislative (Sejm and Senate) and the executive (President and Council of
Ministers). Moreover, instead of a system of checks and balances between the three
branches of power, the constitutional framework significantly upset this equilibrium
and blurred the boundaries of authority.

Thus, the legislative branch — or at least one of its chambers — was given exces-
sive control over the executive in its core functions, while the executive, in turn,
was equipped with powers that could potentially paralyze the functioning of the
legislature (for example, the presidential prerogative to convene, adjourn, and close
sessions of the Sejm). The third branch of state power, the judiciary, was meanwhile
largely marginalized in comparison with the other two, as illustrated by the absence
of judicial review of the constitutionality of laws.

In this way, although the principle of the separation of powers was formally
implemented, the relationships among the branches were not designed to ensure
their maximum effectiveness in serving the national interest.

The final of the Constitution’s guiding principles was the principle of state unity,
which was understood in three dimensions:

— the uniformity of the state territory,

— the uniformity of the Polish nation — the sovereign — expressed in a single

concept of state citizenship, and

— the uniformity of state authority, binding all territories and applying equally

to all citizens of the Republic.

The last element of the principle of state unity, while strongly affirming the full
authority of central state institutions over the territory and citizens of the Republic,
did not imply the centralization of power. On the contrary, the imperative of decen-
tralizing public tasks was explicitly emphasized. This principle found clear expression
both in the constitutional provisions concerning local government an —above all - in
the practical functioning of public institutions in the Second Polish Republic.

In this context, the question of Silesian autonomy —already discussed in detail -
should be mentioned, if only to underline that it did not contradict the principles
just outlined. Despite its considerable independence, Silesia remained an integral
part of the territory of the Republic (not a province or territory united with it), and its
inhabitants were citizens of the Republic, without any separate category of Silesian

in the same sense as “"people” (similarly to, for example, the American Constitution). These were therefore
not antagonistic notions, since, in the context of constitutional guarantees of civic equality and the recogni-
tion of the principle of national solidarity across all social classes, there was no room for class antagonisms.
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citizenship. The autonomous elements of the system were therefore nothing more
than an advanced form of decentralization, transferring certain competences from
the central authorities to specifically empowered Silesian institutions — a transfer,
moreover, carried out with the consent of the national centre.

Having examined the general constitutional principles that underpinned the
March Constitution, we may now turn to its core provisions concerning the political
system of the state.

Legislative power in the Republic of Poland was entrusted to a bicameral parlia-
ment composed of the Sejm and the Senate. As already noted, the structure of the
parliament was the subject of prolonged disputes between the left and the right. The
eventual compromise established a bicameral legislature but deliberately prevented
the Senate from becoming an elite-dominated body, a model the left firmly rejected.
Although the Constitution did not explicitly privilege the Sejm over the Senate in
terms of representative legitimacy, it clearly curtailed the Senate’s powers.

The Sejm alone possessed the right of legislative initiative, which it shared only
with the government. In practice, however, government bills had first to be introduced
in the Sejm. Moreover, the government was politically responsible before the Sejm,
and most oversight mechanisms over the executive were concentrated in the lower
chamber. The Senate’s role was limited to a suspensive veto. If the Senate rejected or
amended a Sejm bill, the matter returned to the Sejm. A qualified majority of 11/20
sufficed either to pass the bill again in its original form or to overturn the Senate’s
amendments, thereby restoring the Sejm’s decision. The legislative process con-
cluded with the President’s signature, which, however, could not be withheld.

In addition to lawmaking, the Sejm exercised extensive oversight over the gov-
ernment. The Council of Ministers was obliged to present detailed annual reports on
the state’s finances. Oversight was reinforced by the Supreme Audit Office (Najwyzsza
Izba Kontroli), a specialized agency responsible for reviewing the execution of the
budget by the entire state administration. NIK was required to submit annual reports
to the Sejm, including a motion on whether to grant or deny a discharge to the
government. The Sejm could also establish extraordinary committees to investigate
specific matters; these bodies had the authority to summon witnesses, hear experts,
and compel testimony. Deputies, moreover, enjoyed the right to submit interpel-
lations to the government or individual ministers, who were obliged to provide
satisfactory answers. Senators likewise possessed the right of interpellation.

Finally, the chambers — the Sejm in particular — exercised an important set of
electoral functions. Chief among these were the election of the President of the
Republic and the confirmation of the appointment of the Prime Minister.

The President retained significant authority over both chambers of parliament,
particularly through his right to convene, adjourn, and close sessions of the Sejm
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and Senate. The Constitution obliged him to convene the first sitting of the newly
elected Sejm on the third Tuesday following election day and to summon at least
one regular session each year. In addition, the President could convene extraordinary
sessions of the chambers either on his own initiative or at the request of one-third
of the deputies. However, adjournment of a Sejm session for a second time, or for
a period longer than thirty days, required the Sejm’s consent. Furthermore, the
President could not close the autumn session of the Sejm unless it had already
adopted the state budget.

The Constitution also empowered the Speaker of the Sejm to convene sessions
independently in three situations: (1) when the Sejm had to declare that the President
had failed to perform his duties for more than three months; (2) when the office of
President fell vacant, in which case the Speaker summoned the Sejm and Senate
to a joint session in order to elect a new head of state; and (3) when the executive
suspended civil rights, in which case the Sejm was automatically convened within
eight days of the announcement of such measures.

The President also held the prerogative to dissolve the Sejm, subject to the
consent of three-fifths of the Senate. Conversely, the Sejm could vote to dissolve
itself with the approval of two-thirds of deputies.

Deputies and senators were elected in five-choice elections. Active suffrage was
granted to Polish citizens in full possession of civic rights who had reached the age of
twenty-one in the case of Sejm elections and thirty in the case of Senate elections.
Passive suffrage required a minimum age of twenty-five for deputies and forty for
senators. Active-duty members of the armed forces were excluded from both active
and passive suffrage in Senate elections. In addition, candidates for the Senate were
required to reside in the electoral district (a voivodeship) for at least one year, subject
to specified exceptions.

The Constitution introduced a number of incompatibility provisions. A deputy
could not simultaneously hold the office of the President of the Republic, sit as
a senator, or serve as editor-in-chief of a press publication (analogous restrictions
applied to senators).

It also contained relatively strict rules concerning the use of state property by
members of parliament in various forms. The mandate of deputies and senators, as
well as the term of both chambers, lasted five years. Members of parliament enjoyed
parliamentary immunity, although in a relatively strict form.

The internal organization of the chambers, beyond the election of the Marshal and
Deputy Marshals, was regulated in detail by their respective rules of procedure.

Executive authority was vested jointly in the President of the Republic and the
Council of Ministers. The Constitution designated the President as the head of the
executive branch (Article 2), but his powers over the day-to-day administration of
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the state were limited. In practice, executive power was exercised through ministers,
who were accountable to the Sejm, and their subordinate officials (Article 43).

The President was elected by indirect suffrage through the National Assembly,
composed of the Sejm and Senate in joint session. Election required an absolute
majority. The President’s term of office was seven years, and the Constitution did
not limit the number of terms an individual could serve.

The office of the President could fall vacant in the event of death, written resig-
nation (submitted to the Speaker of the Sejm), or “other important reasons” (Article
40). Article 42 specified one such reason: the failure of the President to exercise his
functions for three months, which entitled the Sejm, by a three-fifths majority, to
declare the office vacant. A further provision, Article 51, provided for the President’s
indictment before the State Tribunal. In such a case, the President was suspended
from the exercise of his duties; after three months of suspension, the Sejm could
again declare the office vacant.

As the head of the executive branch, the President appointed and dismissed the
Prime Minister and, on the Prime Minister's motion, the ministers who formed the
Council of Ministers.

The President represented the state in external relations and served as com-
mander-in-chief of the armed forces. In wartime, however, operational command
was entrusted to a Commander-in-Chief, appointed by the President at the request
of the Prime Minister. In addition to his parliamentary powers, the President was
authorized to issue legal acts, including regulations, insofar as such powers were
delegated by statute.

Almost all presidential acts required the countersignature of the Prime Minister
and the relevant minister (Article 44). Consequently, the President was not politically
accountable but could be held constitutionally accountable before the State Tribunal
for violations of the Constitution, acts of treason, or criminal offenses. In the event of
acquittal, he resumed his functions, while conviction resulted in their removal from
office. If the presidency fell vacant, the Speaker of the Sejm convened the National
Assembly to elect a successor.

A limited number of presidential powers, however, were personal prerogatives
and did not require countersignature. These included the appointment of the Prime
Minister and ministers, the appointment of civil and military officials (Article 45),
supreme command of the armed forces (Article 46), and the power of pardon (Arti-
cle 47).

The day-to-day management of domestic and foreign policy was exercised by the
Council of Ministers, composed of the Prime Minister and ministers responsible for
particular areas of public administration. In line with the principles of the parliamen-
tary — cabinet system, the burden of daily governance was shifted from the head of
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state to the ministers, who no longer functioned as assistants to the President but
instead occupied an independent and responsible position.*

The Constitution required that all public officials of the Republic be subordi-
nate to a minister, who bore both political and constitutional responsibility for the
functioning of their department. In addition to the individual responsibility of each
minister, the Council of Ministers as a whole was collectively responsible to the Sejm.
A vote of no confidence by a parliamentary majority obliged the government to resign
and required the President to initiate the process of forming a new cabinet. As with
the President, the Prime Minister and ministers could also be held constitutionally
accountable before the State Tribunal in exceptional cases.

In addition to its general responsibility for managing state affairs, the Constitution
also entrusted the Council of Ministers with a number of specific powers. These
included:

1) the obligation to submit the final report of state accounts for parliamentary
approval (Art. 7),

2) the right of legislative initiative (Art. 10),

3) the obligation to prepare the draft state budget and submit it to parliament
(Art. 4),

4) the obligation to determine the numerical strength of the armed forces and
submit it for parliamentary approval (Art. 5),

5) the preparation of bills for parliamentary approval concerning the follow-
ing: state loans; the sale, exchange, or encumbrance of immovable state
property; the imposition of taxes and public fees related to the monetary
system; the establishment of customs duties and monopolies; and the
acceptance of state financial guarantees (Art. 6),

6) the appointment of civil and military officials within its competence, and
in the case of offices to be filled by the President of the Republic, the
submission of the relevant nominations (Art. 45),

7) the submission of an application to the President for the appointment of
a Commander-in-Chief in the event of war (Art. 46),

8) the power to suspend certain civil rights in the event of a declaration of
war or state of emergency (Art. 124).

The Council of Ministers and individual ministers also possessed regulatory
authority within their respective spheres of competence, exercised on the basis of
powers derived from the Constitution or from statutes.

Within the Council of Ministers, a specialized body — the Economic Committee
of Ministers —was established, with its rules of procedure adopted on 12 December

4 W. Komarnicki, op. cit., p. 299.
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1930.> The Committee was composed of the ministers of Treasury, Agriculture,
Industry and Trade, Labour and Social Welfare, Communications, and Foreign Affairs,
and was chaired by the Prime Minister or a minister designated by them. Other
ministers could also be invited to participate in the meetings whenever matters
within their jurisdiction were under consideration. The Committee’s primary tasks
included reviewing programmes and general principles of national economic pol-
icy, examining legislative proposals in the economic field, and addressing broader
economic issues falling within the competence of the Council of Ministers or of
individual ministries.

The March Constitution established a political model drawing heavily on the
precedents of the Belgian Constitution of 1831 and the constitutional practice of
the French Third Republic. It clearly introduced a parliamentary—cabinet system,
endowing the national representation with extensive powers not only in the sphere
of legislation but also in the effective oversight of the executive branch. By making
the election of the President dependent on parliament, it further underscored where
the true centre of gravity of political authority was.

At the same time, however, the configuration of the political scene - reflected
in a highly fragmented parliament, particularly the Sejm — paradoxically created
considerable opportunities for the President. Their long, seven-year term provided
an extended horizon for the exercise of power, while the possibility of re-election
offered the potential to build a stable centre of authority against the backdrop of
a divided and conflict-ridden legislature. In addition, his significant influence over
the functioning of parliament enabled him to shape, at least indirectly, the direction
of its work.

Finally, his powers to appoint the Prime Minister and to determine the compo-
sition of the Council of Ministers afforded him, in light of persistent parliamentary
divisions, substantial leverage to install cabinets that derived their strength primarily
from his own political authority.

3.2. Constitutional Practice in the Years 1922-1926

The March Constitution was adopted, as noted above, under conditions of forced
compromise. Alongside the genuine satisfaction that it brought greater stabilization
to the state there was an issue that no political camp could truly identify with the
document. From the outset this fostered a climate of contestation and a search for

5 Resolution of the Council of Ministers of 12 December 1930 (Monitor Polski No. 290 of 1930).

66



Chapter 3 Under the March Constitution

ways to amend or revise its provisions. At the same time, however, the Constitution
left considerable room for the shaping of constitutional practice in ways that could
accommodate different political centres.

Jozef Pitsudski was fully aware of this potential, as demonstrated in his con-
frontation with the Legislative Sejm in the summer of 1922. By insisting on his
interpretation of the procedure for appointing the cabinet, the Chief of State was less
concerned with vindicating personal ambition or clarifying residual provisions of the
Small Constitution than with determining the scope of presidential initiative in form-
ing the Council of Ministers. Since the leaders of the parliamentary groups also rec-
ognized the significance of this matter, the conflict became particularly rough.

The cabinet that eventually emerged, under the leadership of Professor Juliusz
Nowak, was tasked above all with ensuring “the peaceful and legal conduct of
elections.”® The elections to the Sejm and Senate, followed by the election of the
President of the Republic by the two chambers, were prerequisites for the March
Constitution to enter into force.

There exists a widespread belief that the political crisis culminating in the May
Coup of 1926 was the inevitable consequence of the constitutional framework
of 1921. According to this view, the weakening of the executive in favour of the
Sejm and the marginalization of the presidency inevitably produced instability:
a fragmented and highly politicized Sejm repeatedly toppled successive cabinets,
and the result of this so-called “sejmocracy” was the progressive paralysis of the
state”

But was this truly the case? Were the deficiencies of the March Constitution
themselves the root cause of political instability? To answer these questions, a few
basic facts must be analysed.

Between the Constitution’s entry into force and the May Coup —in three years and
six months in total — Poland experienced four cabinets, plus the episodic, essentially
one-day “third Witos cabinet.”

Between May 1926 and April 1935, when the March Constitution (amended in
1926) was in force and Pitsudski's camp became the dominant power, Poland had
accommodated thirteen cabinets.

Finally, in the four years and three months between the adoption of the April
Constitution (1935) and the outbreak of war in September 1939 — when Pitsudski’s
camp held undisputed control, further strengthened by the constitutional frame-
work —the country had seen four cabinets.

6 3 Nowak, Wspomnienia z tawy rzgdowej, Krakéw 1938, p. 80.

7 Seel. Bardach, B. Lesnodorski, M. Pietrzak, Historia paristwa i prawa Polski, Warszawa 1976, pp. 499—
503; T. Maciejewski, Historia ustroju Polski, Koszalin 1998, p. 156; E. Borkowska-Bagieriska, K. Krasowski,
B. Lesinski, J. Walachowicz, Historia paristwa i prawa Polski, Poznah 1994, pp. 226-228.
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If we compare only these figures, the average duration of cabinets across the
three periods did not differ significantly: ten and a half months (1922-1926), eight
months (1926-1935), and twelve and a half months (1935-1939). This was the case
despite the substantially different political configurations in each period. There was
therefore no marked difference in governmental stability between the years of the
March Constitution and those of the April Constitution.®

These observations compel a serious reconsideration of the oft-repeated thesis
that the March Constitution itself “forced” a system of sejmocracy and consequent
executive weakness.

There is no doubt that the political fragmentation present before May 1926
reinforced by an electoral law whose highly proportional character prevented con-
solidation around the main political camps, led to a fragmented Sejm and Senate and
to constant internal conflicts within both chambers. In principle, such circumstances
should have enhanced the position of the President of the Republic. His powers,
properly exercised, could have influenced the work of the parliament, and through
mediation between rival factions, he might have consolidated his own authority. The
same fragmentation also afforded him substantial influence over the composition of
cabinets and, in practice, the direction of governmental policy.

In reality, however, this potential was never realized. On 16 December 1922, the
first President of the Republic, Gabriel Narutowicz, was assassinated — an unprece-
dented assault on the head of state in Polish history. Beyond the profound political
and moral shock it caused this act decisively shaped the subsequent trajectory of
constitutional practice.

On the very day of his assassination, Narutowicz had entrusted Ludwik Darowski
with the task of forming a government, which he envisioned as an extra-parliamentary
cabinet resting on the authority of the presidency. Narutowicz clearly recognized
the impending struggle over the direction of constitutional practice and sought to
exploit parliamentary fragmentation to strengthen the executive. His death put an
abrupt end to this initiative. His successor, Stanistaw Wojciechowski, lacked either
the strength or the will to assert presidential leadership through active measures,
adopting instead an extremely passive stance that effectively ceded power to a di-
vided parliament.

In this sense, Narutowicz's murder also struck a fatal blow to the March Con-
stitution: from that moment, the possibility of developing a constitutional practice

8  With the addition of General F. Stawoj-Sktadkowski's cabinet lasting over three years during this
period, it is clear that political stability was only achieved after many years, and as a consequence not so
much of specific constitutional regulations, but of entirely different factors. It should also be noted that
Wtadystaw Grabski's second cabinet lasted nearly two years despite different constitutional provisions,
a different political situation, and a different balance of power in parliament.
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that balanced executive and legislative authority was essentially foreclosed, and
the ultimate erosion of the constitutional system became a matter of time.

The parliamentary elections of 5 November 1922 further entrenched the existing
state of paralysis. They produced a balance of power that immobilized the parliament
and, by extension, the executive. Nationalist right-wing parties secured just over
one-quarter of the seats in the Sejm, while the Christian Democratic centre obtained
around fifteen percent. The peasant parties achieved results comparable to the
nationalists, while the left, dominated by the Polish Socialist Party (PPS), won slightly
more than ten percent. National minorities, meanwhile, secured nearly one-fifth
of the seats. Although the Christian-National bloc emerged as the largest force,
it lacked the strength to impose its presidential candidate. Reaching compromise
with the peasant groups proved difficult, as the divisive issue of land reform created
insurmountable obstacles. The left, for its part, relied on the support of national
minority deputies to block the initiatives of its opponents, thereby exposing itself to
intensified attacks from the nationalist right. In this way, national minority representa-
tion became a pivotal factor: its neutrality or lack thereof became a prerequisite for
any effective parliamentary action.

Despite the shifting parliamentary constellations in the years preceding May
1926, certain cabinets succeeded in achieving notable results. Wtadystaw Sikor-
ski's government managed to stabilize the volatile atmosphere in the aftermath of
President Narutowicz's assassination, while Wtadystaw Grabski’s second cabinet
implemented far-reaching fiscal reforms. The latter, in particular, might well have
endured longer — continuing its program of reform and setting important precedents
in constitutional practice® — had it enjoyed firmer support from President Stanistaw
Wojciechowski. Its fall opened the way for fluctuating parliamentary alignments
to play the decisive role in cabinet formation.1° This was undoubtedly a negative

9 Wt Grabski recalled the circumstances of his resignation as follows: "I left because | was not
destined to fulfil my task. | could not secure the currency on such a solid foundation that it would not falter;
| could not paralyse Germany's aggressive stance towards us; | could not avert the economic crisis; | could
not satisfy the farmers; | could not, because | was stubborn and one-sided in my actions.” — Wt. Grabski,
Dwa lata pracy u podstaw odnowy naszej waluty (1924-1925), Warszawa 1927, p. 262. As can be seen, in
this exercise in self-criticism Grabski spared President Wojciechowski, yet the absence of support for his
actions is nonetheless discernible in the background.

10 After the fall of Grabski's cabinet, Count Skrzynski was appointed the Prime Minister on the
basis of a return to the so-called Lanckorona Pact, supported by the National Democrats, the Christian
Democrats, and the Peasant Party "Piast.” Whereas the first government formed on this basis — Witos's
second cabinet (preceded by Grabski's aforementioned second cabinet) — ended its mission in rather
compromising circumstances, Skrzynski's cabinet fared considerably better. Moreover, it succeeded in
enlisting the cooperation of the socialists. However, disputes over the regulation of relations between
civilian and military authorities led to the fall of this government, and after heated negotiations the original
"Lanckorona” concept, led once again by Witos, was revived. One might say that this decision, in a sense,
forced the left into cooperation with the PPS, aligned with Pitsudski’s camp.
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phenomenon, but its scale has often been exaggerated. In reality, it concerned
only three cabinets.!! While this experience certainly exposed the shortcomings of
Poland's political culture — understandable after more than a century of partition — it
did not amount to a deep or paralyzing pathology. The exceptionally negative image
of pre-May governments was shaped, on the one hand, by Pitsudski's camp, and on
the other, by the very real crises of the years 1926-1933, which were retroactively
projected onto the earlier period. In fact, it was during Pitsudski’s confrontation with
opposition parties after 1926, under the already modified March Constitution, that
the most pathological features of Polish parliamentarism and democracy came to
the fore.

What is particularly striking is that postwar historiography largely adopted Pitsud-
ski's portrayal of the March Constitution —a document he had consistently opposed
and derided, dismissively calling it the “"konstytucyjka.” His relentless attacks shaped
perceptions of the Constitution even among his critics. Yet, despite its undeniable
weaknesses — stemming from the conditions of its adoption as a compromise be-
tween deeply divided political camps — it was neither as flawed nor as damaging as
its detractors claimed, and as many continue to argue today. The dramatic events
of 1922-1923, and the flawed constitutional practice that followed, sealed its fate,
depriving it of any defenders.?

The May Crisis of 1926 and the subsequent coup d'état, tragically marked by
hundreds of victims of fratricidal fighting in Warsaw, delivered the final blow. The fact
that the March Constitution, in amended form, remained in force for almost another
nine years was due only to Pitsudski’'s reluctance to immediately impose an entirely
new constitutional framework.

11 The second and third Witos cabinets, and Skrzyriski's cabinet.

12 Almost immediately after the adoption of the March Constitution, intense debates on its revision
began. These discussions arose not only within academic circles but also spread into political arenas. The
major political parties continued to work on proposals to amend specific constitutional provisions. For
example, there was strong support for changes to the electoral provisions (and consequently, to electoral
regulations) aimed at limiting the representation of national minorities. Under proportional electoral law,
it was evident that these minorities could consistently secure between 25 and 30 per cent of the seats
in the Sejm and Senate. Work on revision intensified in 1925 and 1926, so that by the eve of the May
Coup there was general consensus on its necessity. In general, agreement focused on introducing reforms
that would strengthen the executive branch. These issues are discussed in greater detail in A. Ajnenkiel's,
Koncepcje zmiany konstytucji marcowej przed przewrotem majowym, “Czasopismo Prawno-Historyczne”,
Poznan 1987, vol. XIX, no. 1.
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3.3. The August Amendment - The First Stage
in the Reconstruction of the State System

The political crisis of spring 1926 had both internal and external dimensions.
Internationally, it was shaped by the German-Soviet rapprochement and by the evi-
dent disinterest of France and Britain in countering Germany’s increasingly assertive
policy in the East. An additional factor was the protracted Polish-German “customs
war.” While this conflict ultimately yielded positive long-term results for Poland, it
caused serious short-term disruptions to the domestic economy.

As a result, the cabinet of Count Aleksander Skrzynski faced a serious crisis,
and a frantic search began for a parliamentary constellation capable of producing
a government with a stable majority. Inevitably, this pointed toward the revival of
the so-called Chjeno-Piast coalition, bringing together the parliamentary right, the
Christian Democratic centre, and the "Piast” Peasant Party. Yet this model carried
highly negative associations, particularly with the severe economic turmoil of 1923
(most notably the currency crisis) and with the violent police clashes with workers
in Krakéw on 6 November 1923. The candidacy for the Prime Minister of Wincenty
Witos, personifying the inefficiency of the earlier government, provoked imme-
diate and sharp opposition from the parliamentary left and national minorities.
It also met with strong disfavour in Pitsudski’s circles, making a renewed conflict
unavoidable.

As the situation grew increasingly tense, radical solutions were openly discussed
across the political spectrum. Military circles close to Pitsudski were no longer alone
in this regard: the left, led by the Polish Socialist Party (PPS) — and more radically
by the communists, who continuously agitated for revolution — also demanded
fundamental change, while segments of the nationalist right began to embrace
similar rhetoric.

In this volatile context, Marshal Pitsudski seized the initiative. Drawing on his
broad influence within the army and exploiting the indecision of both President
Wojciechowski and the political parties, he staged a coup d'état in May 1926. The
coup forced the resignation of the President and of Wincenty Witos's Council of
Ministers.

The May Coup marked the beginning of a new era in the history of the Second
Polish Republic. Yet Pitsudski’'s camp did not immediately embark on far-reach-
ing systemic reforms; these would come only with the constitutional changes of
1934-1935. In the interim, Pitsudski secured the election of a president loyal to him:
lgnacy Moscicki. In this process, Pitsudski pointedly humiliated the parliamentary
majority that had initially supported his own candidacy. In the first round of voting,
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a majority of deputies and senators voted in favour of Pitsudski himself. He refused,
however, to accept the office and instead advanced the candidacy of the relatively
unknown, politically uninvolved Professor Moscicki. This manoeuvre simultaneously
conferred a veneer of legitimacy on his coup and demonstrated his disdain for the
March Constitution. It revealed both his unwillingness to govern within its framework
and his broader hostility toward democratic institutions as such.

At the same time, Pitsudski secured parliamentary approval for his choice of the
Prime Minister, Professor Kazimierz Bartel, and for the government he had formed. He
also pushed through a package of constitutional amendments intended to improve
the functioning of the state. Despite his consistently harsh rhetoric toward the March
Constitution — both before and after Narutowicz's assassination — Pitsudski did not
embark on openly unconstitutional rule. Nor did he seek to overturn the March
Constitution in its entirety. Instead, he opted for immediate modifications aimed at
enhancing the efficiency of the state’s highest authorities.

Pitsudski’'s stance, in light of his earlier declarations, may appear somewhat
paradoxical. Without undertaking a detailed reconstruction of the events, it should
nevertheless be stressed that he was taken by surprise by the course of the May coup
itself and profoundly shaken by the fratricidal fighting in the capital. His initial plans
had not envisaged such developments, and the shift in his position was to a large
extent a response to the shock of these events.

On 2 August 1926, the parliament adopted the so-called August Amendment.
This constitutional act®® introduced several changes to the March Constitution. While
they clearly strengthened the position of the President and the government, they
stopped short of radically curtailing the powers of the parliament.

Most importantly, the President was granted the power to dissolve the Sejm and
Senate at his own discretion, on the motion of the Council of Ministers. This provision
effectively placed the Sejm and the government on a more equal footing.

Although the amendment formally required the President to provide justification
for dissolution and prohibited dissolving the chambers more than once for the same
reason, in practice this restriction proved largely illusory.

The position of the Council of Ministers was also strengthened. A vote of no
confidence could not be taken at the same session of the Sejm in which it was
introduced, thereby affording the government time to respond and attempt to prevent
its adoption.

13 Act of 2 August 1926 amending and supplementing the Constitution of the Republic of Poland of 17
March 1921; Dz. U. RP of 1926, No. 78, item 442.
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Finally, the chambers’ power to block the budget was limited. If the parliament
failed to adopt the budget within five months of its submission, the President was
authorized to promulgate it in the version prepared by the government.

These provisions were supplemented by three other legal acts, which together
redefined the balance of power between the legislative and executive branches
and — most importantly for Pitsudski — regulated the relationship between the civil
and military authorities.

The first of these acts specified the President’'s newly granted power, under the
August Amendment, to issue regulations with the force of law.'* According to its
provisions, the President could issue such decrees in three circumstances:

— during the intervals between the terms of office of the chambers,

— in the event of an urgent national emergency, and

— pursuant to explicit statutory authorization.

The third circumstance in which the President could issue decrees with the force
of law was intended to apply in particular to legislation concerning the unification
of Poland's fragmented legal system.

In every case, however, such regulations had to be submitted to the chambers
for approval at their next sitting.

Only four days after the adoption of the August Amendment, on 6 August 1926,
the President issued regulations governing the issuance of decrees relating to the
supreme command of the armed forces.? On the same day, by virtue of this authority,
he promulgated a decree on the exercise of supreme command in peacetime and on
the creation of the office of Inspector General of the Armed Forces.'® The Inspector
General was conceived as the permanent deputy of the Minister of Military Affairs,
charged with overall responsibility for preparing the state and its armed forces
for war.

The culmination of this process came on 25 October 1926, when the President
issued a decree establishing the State Defence Committee (Komitet Obrony Paristwa),
which he was to chair.’

In practice, this meant that Marshal Pitsudski, who assumed the office of Inspector
General, succeeded in formalizing a new model of governance. Although these
arrangements were outwardly based on constitutional provisions or on acts issued
pursuant to them, in reality they confirmed his political dominance. The office of

14 Act of 2 August 1926 authorising the President of the Republic of Poland to issue regulations with
the force of law; Dz. U. RP No. 78, item 443.

15 Dz U.RP of 1926, No. 79, item 444,
16 Dz U.RP of 1926, No. 79, item 445.
17" Dz U.RP of 1926, No. 108, item 633.
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Inspector General guaranteed Pitsudski continuity and independence of action
regardless of cabinet changes, while simultaneously ensuring that the Minister of
Military Affairs retained a direct channel of influence within the government. At the
same time, the State Defence Committee functioned as a collegial body of the highest
state officials, formally chaired by the President but in practice led by Pitsudski. This
institution provided him with a constitutional instrument to dominate the other
organs of state authority, while remaining essentially insulated from parliamentary
oversight and thus shielded from political accountability. In this context, the March
Constitution — employed increasingly as a propaganda tool — no longer posed any
real obstacle to effective governance and became, in practice, superfluous.

Even the growing instability of cabinets between 1926 and 1935, and their
frequent replacement,'® carried little practical importance. Government instability
became a kind of political theatre, skilfully exploited by Pitsudski’s camp to discredit
parliamentary democracy, rather than a genuine impediment to the exercise of
power.

Nevertheless, the changes introduced in 1926 significantly enhanced the position
of the executive, especially in relation to the parliament. It would take several more
years before Pitsudski’'s camp achieved a majority in the Sejm sufficient to freely
shape governments and direct their activities. But even before this was accomplished,
the government had succeeded in consolidating the centre of executive power on
the basis of the August Amendment and related regulations.

The President’s ability to manipulate the timing of Sejm sessions — closing or ad-
journing them at politically opportune moments — a practice that both strengthened
the government and weakened the parliamentary opposition was of particular impor-
tance. Stanistaw Car became a central figure in shaping this constitutional practice
during the years 1926-1935. As an official of the Presidential Chancellery and, more
importantly, Pitsudski's most trusted legal adviser, Car played a fundamental role in
steering the gradual but systematic limitation of parliamentary prerogatives.

The experience of this period demonstrates that the March Constitution, even
prior to the adoption of the August Amendment, contained mechanisms which — if
employed skilfully — could significantly curtail the predominance of the parlia-
mentary chambers. Yet the decisive factor in stabilizing the executive after 1926
was the emergence of a strong political centre built around Pitsudski himself. The

18 | have already noted that during this period the average duration of a cabinet in Poland was

around eight to nine months. It is worth emphasising, however, that in France during the same period
this average was only three to four months. As French constitutionalists observed with some concern, the
president could scarcely keep pace with issuing decrees appointing and dismissing ministers and their
deputies. In comparison, Poland, with its young democracy, could in fact be regarded as something of an
oasis of political stability.
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consolidation of this camp, combined with the progressive erosion of political free-
doms in the early 1930s, created the conditions for a comprehensive constitutional
transformation. By this stage, Pitsudski’s supporters had abandoned any prospect of
further amending the 1921 Constitution, which they regarded as ideologically alien
and structurally unsuited to their vision of governance. Instead, they pressed for
an entirely new constitutional framework, culminating in the adoption of the April
Constitution of 1935.
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Chapter 4
Adoption of the April Constitution and Its
Validity until the Outbreak of War

4.1. Disputes over the Adoption of a New Constitution

As noted earlier, the failure to adopt a new constitution immediately after the
May Coup came as something of a surprise, especially to Jézef Pitsudski’'s opponents.
This was largely because Marshal Pitsudski's immediate objective was not a systemic
reconstruction but the regulation of the formal aspects of commanding the armed
forces — an aim achieved through the August and October 1926 decrees. It is also
important to recall that Pitsudski, as scholars have aptly observed, "never had a pre-
cise vision of the future state system or a comprehensive programmatic framework.
He participated in very little discussion on the drafts of the new constitution.”* His
attitude toward the March Constitution was therefore consistently negative but not
accompanied by a constructive blueprint for a new order.

This lack of a clear model meant that, within the post-May camp itself, the con-
stitutional concept had yet to crystallize. Time was needed both to forge an internal
consensus and, more importantly, to secure a parliamentary majority large enough to
allow the constitution-making process to unfold in accordance with the procedures laid
down in the March Constitution.? Only after the 1930 elections, when the pro-govern-
ment Non-Partisan Bloc for Support of the Government (Bezpartyjny Blok Wspotpracy
z Rzagdem) won nearly 60% of the seats in the Sejm (and an even greater proportion in
the Senate), did the real conditions for launching constitutional reform emerge.

At the beginning of the new term, the BBWR revived the draft constitution pre-
pared by Stanistaw Car and introduced in the previous parliament. This draft, from
1931, sparked a wide-ranging public debate, though opposition parties in the Sejm
and Senate largely boycotted the proceedings from the outset.> A notable strand of

1 W. Rostocki, Piecdziesigt lat mocy obowiqzujqcej Konstytucji kwietniowej. Ustrj wtadzy paristwowej
w ustawie zasadniczej i w praktyce, Lublin 2002, p. 15

2 Itis worth recalling that in the 1928 elections the BBWR won 128 seats in the Sejm (just over 25%)
and 48 in the Senate (around 45%).

3 Avery detailed account of the work on the new constitution is provided in the memoirs of one of
its principal co-authors, B. Podoski, Works on the April Constitution, “"Niepodlegtos¢” 1979, vol. XIII.
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the BBWR project was the effort to incorporate modern concepts of so-called social
solidarity, rooted in Christian values.

Yet in practice, the substantive drafting took place not in the formal Constitu-
tional Committee — which served more as a fagade® — but within a narrow circle
comprising Stanistaw Car, Walery Stawek, Wactaw Makowski, Ignacy Matuszewski,
Bogustaw Miedzinski, and Bohdan Podoski, the latter responsible for editing the
group’s proposals.

The draft prepared by this circle was endorsed by the BBWR Club on 14 December
1933 and submitted to the Sejm Constitutional Committee on 20 December. On 18
January 1934, the Committee approved the theses of the new constitution as the
basis for further deliberation and appointed Stanistaw Car as a rapporteur to present
them in the Sejm.

This presentation took place on 26 January 1934. As planned, Car laid out the
theses for discussion. Before debate could begin, however, the entire opposition
walked out of the chamber — despite warnings from Stanistaw Stronski, one of the
leaders of the national-democratic camp, that such a move would enable the gov-
ernment majority to invoke Article 18 of the Sejm’s Rules of Procedure and proceed
under the terms of a shortened procedure. Stronski's warning was ignored.

The governing camp seized this unexpected opportunity. Following a brief lead-
ership meeting, Marshal Kazimierz Switalski, at Car's request, amended the agenda
to include the adoption of a new constitution. In a matter of hours, Car and Podoski
recast the draft theses into the form of a constitutional act, which was then passed
by the Sejm as the new Constitution of the Republic.6

In the opposition’s view, this procedure action clearly violated Article 125 of
the March Constitution, which set out the rules for amending the constitutional act.
Under this provision, any amendment could only be passed by a two-thirds majority
with at least half of the statutory number of deputies present. In this respect, given
the opposition’s poorly judged decision to walk out, the formal requirement was
treated as fulfilled. However, Article 125 also stipulated that a motion to amend the
Constitution, signed by at least one-quarter of the statutory number of deputies,
had to be submitted at least fifteen days before the vote. From this perspective,
the BBWR's manoeuvre did not satisfy the Constitution’s requirements, even if it

4 This trend was represented, among others, by Professor |. Czuma of the Catholic University of
Lublin, who was also one of the authors of the most important scholarly solutions. See W. Rostocki, op. cit.,
pp. 30-33. The modern character of the solutions in this area is also strongly emphasised by W. Komarnicki,
Ustréj Paristwowy Polski Wspdtczesne. Geneza i system (The State System of Contemporary Poland. Genesis
and System), Wilno 1937.

5 According to Podoski, this constituted a so-called “blind alley.”

6 See B. Podoski, op. cit; W. Rostocki, op. cit.
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complied with the Sejm’s internal rules of procedure. Pitsudski's supporters coun-
tered that the theses of the new Constitution, adopted earlier by the Constitutional
Committee, had in fact been submitted within the prescribed time limit and that the
final text voted on was identical in substance. Further doubts, however, concerned
the voting procedure itself, which many contemporaries did consider somewhat
ambiguous.’

The legal controversy over the Sejm vote of January 26, 1934, was sufficiently
serious that the ruling camp chose to consolidate its gains by reaching compromises
with at least some members of the opposition. This approach reflected Pitsudski’s
own caution, as he reportedly observed “that for a constitutional act, adopting it
through wit and trickery is unhealthy, and that, therefore, the trick should be covered
up and neutralized by a detailed debate and amendments in the Senate.”®

Nearly fifty amendments were therefore adopted in the Senate, and on Janu-
ary 16, 1935 —almost a year later —the upper chamber approved the revised text by
the required two-thirds majority. This necessitated another vote in the Sejm.

The decisive session took place on March 23-24, 1935. On that occasion, 260
deputies voted in favour of the Constitution as adopted by the Senate, while 139
voted against.

A fresh dispute then erupted over how to interpret the voting requirements. The
government majority argued that the vote concerned only the amendments intro-
duced by the Senate and therefore required only an 11/20 majority under Article 35
of the 1921 Constitution. The opposition insisted that Article 125 applied, requiring
a two-thirds majority. Since Article 125 did not explicitly® resolve such a situation,
the parliamentary procedure was deemed exhausted.

On April 23, 1935, President Ignacy Moscicki signed the new Constitution, which
came into force the next day.

There can be little doubt that the April Constitution was born amid serious legal
ambiguities. Even if one accepts the arguments advanced by Pitsudski’'s camp —
backed by the formidable interpretive skills of Stanistaw Car — they stood in clear
tension with the spirit of the March Constitution. The irony, however, was that the
opposition, which for years had attacked the March Constitution and refused to
identify with it, suddenly emerged as its most ardent defender. In the eyes of much
of the Polish society, long conditioned by Pitsudski’s relentless critique of “the
constitution” of 1921, this sudden attachment by the opposition rang hollow.

7" This point is noted by W. Komarnicki, Ustrdj..., pp. 160-161.
8 K. Switalski, Diariusz 1919-1935, Warszawa 1992, p. 653.

9 | do not share W. Rostocki’s view that the wording of Articles 35 and 125 of the 1921 Constitution
unequivocally indicates that the ruling camp violated the law in this case. See W. Rostocki, op. cit,, p. 42.
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For many citizens, the final passing of the March Constitution seemed a relief,
making them resistant to the opposition’s protests.

The ruling camp, for its part, openly embraced Pitsudski's philosophy that “in
general, constitutions in history have never been adopted with excessive formal
order."10

As Wtadystaw Rostocki observed, even the celebrated Constitutional Act of May
3,1791 -now revered as a national milestone —had itself been adopted in a manner
that disregarded the constitutional rules of the time, and even basic principles of
political decency.!

It may be assumed that the success of Pitsudski’s supporters was possible largely
due to the opposition’s own absurd tactics in the Sejm. Their inability to unite around
a common, constructive alternative draft constitution was understandable, given the
deep ideological divisions among them. But even without such unity, they still had
sufficient strength, through an active and patient parliamentary struggle, to block the
ruling camp's proposals or at least to moderate them significantly. What this required,
however, was not withdrawal but determined participation in the legislative process.
In this light, the decision to boycott the Sejm sitting of January 26, 1934, must be
regarded as politically reckless. It is all the more striking because the opposition had
been warned of the likely consequences by Professor Stanistaw Stronski, one of its
most respected constitutional authorities. By ignoring his caution and abandoning
the chamber, the opposition effectively opened the path for Pitsudski’'s camp to
finalize the adoption of a new constitution.

Years later, Stronski himself offered a critical assessment of this tactic, and of the
subsequent opposition narrative about illegality. He remarked: "The new Constitution
of April 23, 1935, has become binding, and although illegally adopted, it is legally
binding, just as a court judgment, even though sometimes wrongful, is binding after
exhausting the appeal process.”1?

Nonetheless, the opposition launched a sustained critique of the new Consti-
tution. They not only questioned its legality, invoking dubious arguments about
violations of Article 125 of the March Constitution, but also condemned specific
solutions — even where they had themselves previously advanced similar or more
radical proposals. For example, the system of electing the President was attacked as
"undemocratic,” although during the drafting of the March Constitution the NPR, PSL,
PPS, and Jewish deputies®® had jointly submitted a nearly identical proposal.

10 K. Switalski, op. cit,, p. 653.

11 W. Rostocki, op. cit,, p. 40-41.
12 g Stronski, Spdr o dwie konstytucje 1921 i 1935, Glasgow 1944, p. 6.
13 See W. Komarnicki, Polskie prawo polityczne, p. 244.
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The contradictions were most visible on the right. In the mid-1930s, the national
camp positioned itself as the defender of democracy, even though its own systemic
concepts were greatly modelled on the authoritarian corporatism of Mussolini's
Italy. From this standpoint, its real objection to the April Constitution was not its
alleged lack of democracy, but rather its retention of elements that seemed too
democratic.

Meanwhile, the left, despite its frequent criticism of the Soviet Union, drew
heavily on Soviet constitutional models in its systemic demands. Its opposition to
the April Constitution must therefore also be seen as primarily political, rather than
principled.

The effect of these massive attacks, launched immediately after the Sejm vote in
1934, was to establish a particular frame of reference in the constitutional debate.
As long as Pitsudski’s camp held real power, it could counter the charges, albeit
in a debate that lacked real depth. Once that camp suffered defeat, however, the
polemics of the opposition became the dominant narrative. In fact, their slogans,
often inconsistent or opportunistic at the time, were uncritically adopted in postwar
scholarship and have continued to shape interpretations of the April Constitution
until very recently.

A fair assessment of the 1935 Constitution must also consider the European
context of its creation. In those years, wide sections of the public opinion —including
intellectual elites — were fascinated by the Soviet model, culminating in the Stalinist
Constitution of 1936. At the same time, authoritarian solutions inspired by Italian
fascism were spreading rapidly across Europe, challenging parliamentary democracy
and proposing alternative models of political organization. Against this background,
the April Constitution did not represent an isolated aberration but rather formed
part of a broader European constitutional trend of the interwar period. Ignoring this
context while judging the content of the Polish constitutional settlement of 1935
would be unfair.

4.2. The April Constitution

The April Constitution was created on entirely different ideological principles than
its repealed predecessor. In formulating the main goal of its creators, Stanistaw Car,
the most important constitutionalist of the post-May camp, wrote

"The state we want to create based on the new constitution is not to be a nine-

teenth-century liberal state, in which the interests of the individual prevail over the
interests of the community, but it is also not to be an authoritarian state, a totalitarian
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state, in which the individual wielding power arbitrarily governs its citizens, removing
them from participation in public life."14

Therefore, as W. Rostocki, the most reliable expert on the April Constitution,
aptly notes, its provisions reflected the most modern concepts of the so-called
social state of the time, as formulated by L. Duguit, L. Petrazycki, W. Makowski,
L. Caro, and I. Czuma.*®> Only by understanding the idea of social solidarity — which
was and remains a fundamental alternative both to totalitarian concepts on the
one hand, and to orthodox liberal ones on the other — can we properly grasp the
general ideological message of the Constitution, set out in its first ten articles (the
Constitutional Decalogue).t®

By maintaining the republican form of state, Pitsudski’s followers abandoned
the notion of national sovereignty in favour of a specifically defined state ideology.
In their view, the Polish State was "the common good of all citizens,” and “each
generation [was] obliged to strengthen its power and authority through its own
efforts.” Citizens, it was declared, "owe the State loyalty and the diligent fulfilment
of its obligations,” while, conversely, a citizen's “right to influence public affairs”
depended on “the value of [his] efforts and contributions [...] for the common good.”
The task of the State was to strive “to unite all citizens in harmonious cooperation
for the common good.” At the same time, however, it was stressed that the individual
"is the lever of collective life.”

This change, which elevated the Polish State to the rank of the highest value to
which all citizens should dedicate themselves, was also intended to create conditions
for fuller identification with it on the part of Polish citizens of non-Polish nationality.’
It should be noted, however, that this deliberate departure from Montesquieu'’s
principle of national sovereignty had a broader background. It is worth recalling the
fundamental critique of this concept voiced at the time by L. Duguit and H. Kelsen,
and in Poland by W. Jaworski. This reflected both the growing power of fascism and
Nazism (and their various offshoots) and the determination of Pitsudski’'s camp to
underline its distance from such ideologies. They therefore rejected the principle
of national sovereignty as a narrowly defined idea, a negation of the formula of
sovereignty of an absolute monarch in the spirit of Dei Gratia, or as characteristic
of nationalist movements. Yet they were not unfamiliar with the understanding of
national sovereignty found in the broad meaning of the concept contained in the

14 5 Car, Na drodze ku nowej konstytucji, Warszawa 1934.
15 W. Rostocki, Piecdziesigt piec lat.., p. 52.
16 |bid, pp. 46-51.

17 W. Komarnicki mentions some of the reasons for the departure from the principle of national
sovereignty. W. Komarnicki, Ustréj paristwowy..., pp. 181-184.

82



Chapter 4 Adoption of the April Constitution and Its Validity until the Outbreak of War

March Constitution.’® And although it was not explicitly included in this sense in the
new Constitution, as A. Ajnenkiel rightly points out, it was assumed that all citizens,
"regardless of nationality, if they take a positive stance towards the State, are in the
same legal position.”1?

Contrary to the frequent claims about the alleged anti-individualist and anti-lib-
erty character of the Constitution’s provisions, the content of Article 5 in particular
shows a very different approach (the individual as the “lever of collective life"). This
was further demonstrated by the retention of the entire catalogue of civil rights and
freedoms defined in the March Constitution — a fact often overlooked by critics of the
April Constitution. Such a solution was, in fact, characteristic of social-state thinking,
which sought to combine individual freedom with social life and with obligations
towards the common good.

The new understanding of the basic principles of the political system also brought
with it the adoption of the principle of the concentration of state power in place of
the earlier concept of the tripartite division of powers. The head of state was now the
President of the Republic, who was to bear “responsibility before God and history
for the fate of the State”. He was to be the centre of "unitary and indivisible state
authority,” while “the state bodies under the President’s authority are: the Govern-
ment, the Sejm, the Senate, the armed forces, the courts, and state control.”

This enumeration was not only an expression of the President’s supremacy over
all the most important centres of state power. It also reflected the reduction of
parliament to the role of one of several institutions serving the State, rather than
the supreme body representing the nation. This was to be embodied in systemic
solutions that curbed the existing “sejmocracy” — as Pitsudski’s followers termed
it—and, in reality, the excessively wide-ranging role of the Sejm as conceived in the
March Constitution.

The President, “as the supervising factor,” was to harmonise the activities of the
highest state bodies. This strengthening of his position was reflected in a broad range
of prerogatives — personal powers which did not require the countersignature of the
Prime Minister or ministers. These powers included, among others:

1) the power to appoint and dismiss the Prime Minister,

2) the power to dissolve the Sejm and Senate before the expiry of their term,

3) the power to nominate a candidate for the Presidency and to order general
elections,

18 See also my remarks in Chapter 3.1 on the March Constitution, which are likewise based on
Komarnicki’s observations.

19 A Ajnenkiel, Polskie konstytucje, Warsaw 1991, p. 319.
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4) the power to appoint and dismiss the First President of the Supreme Court, the
President of the Supreme Audit Office, the Commander-in-Chief, and the Inspector
General of the Armed Forces.

In essence, the functioning of every central institution in the state was to some
extent dependent on the position of the President.

The President served a seven-year term, but the rules governing his election
were significantly modified. A fundamental role in the electoral process, alongside
the incumbent President, was assigned to the Assembly of Electors. This body was to
consist of 80 members - five ex officio electors (the Marshal of the Sejm, the Marshal
of the Senate, the First President of the Supreme Court, the Inspector General of
the Armed Forces, and the Prime Minister), 50 members elected by the Sejm, and
25 members elected by the Senate.

The Assembly was to be convened by the incumbent President. It elected the
presidential candidate by an absolute majority of the electors present. The candidate
nominated by the Assembly assumed office unless the incumbent President nomi-
nated another candidate. In that case, the final decision between the two candidates
was to be made by the people in a general election. As the Constitution did not
preclude the incumbent President from standing again, he could be nominated by
the Assembly for a new term or even nominate himself directly against its candidate
and submit to a popular vote.

The Government was listed in the Constitution as the first central institution after
the President. It was to manage all state affairs not reserved to other authorities.
In this way — unlike, for example, the American Constitution?® — the President was
effectively excluded from the day-to-day exercise of government. This was crucial
in the context of the principle of presidential accountability "to God and history.” In
this sense, while the President was not constitutionally responsible during his term
of office, his scope for direct influence on the governance of the state was highly
limited. His powers were primarily electoral and, to a limited extent, legislative. In
all other matters, his official acts required the countersignature of a minister or the
Prime Minister.

The Constitution also strengthened the position of the Prime Minister, who
was henceforth to direct the work of the government and establish the general
principles of state policy. This followed from Article 25, section 3, and Article 26 of
the Constitution. On this basis, the Prime Minister had the right to set the overall
direction of policy and issue binding instructions to ministers.

The Prime Minister was appointed by the President, to whom he and his minis-
ters were politically accountable. The President could therefore dismiss the Prime

20 As W. Rostocki notes, op. cit., p. 56.
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Minister, but changes to the composition of the cabinet required a proposal from
the Prime Minister himself.

Separate chapters of the Constitution were devoted to the Sejm and Senate.
This reflected the general tendency of the Constitution’s authors to strengthen the
position of the upper house. The Sejm was to exercise legislative powers and to
oversee the activities of government.

The Constitution did not fix the size of the chamber, referring instead to the
electoral law adopted in July 1935.21 Under this law, the Sejm was to consist of 208
deputies, two elected from each of 104 districts. Candidates were chosen for each
district by a District Assembly composed of representatives of local government,
businesses, and professional bodies. Political parties were deprived of the right to
nominate candidates. From among those put forward, voters over the age of 24 (with
passive suffrage set at 30) elected two deputies.

The Senate was also reduced in size, to 96 members. One third were to be ap-
pointed directly by the President, while the remaining 64 were elected by special
provincial electoral colleges. These were composed of delegates chosen from among
citizens over 30 years of age who had made specified contributions to the state (for
example, through military decorations), possessed a particular education, or held cer-
tain elected offices (primarily in local government). The colleges then elected senators
from among candidates over the age of 40 who had made such contributions.

The term of office of both chambers was set at five years, and the dissolution
of the Sejm automatically entailed the simultaneous dissolution of the Senate.
Under the Constitution, the Sejm, in the exercise of its supervisory functions, was
empowered to:

1. demand the resignation of the Council of Ministers or of individual ministers,
2. bring them before the State Tribunal for constitutional liability,

3. submit interpellations to the government,

4. grant or refuse annual discharge to the government, and

5. exercise control over the level of the public debt.

In addition to participating in the exercise of political and constitutional account-
ability of the government and ministers, the Senate was likewise entrusted with
oversight of the public debt.

Legislative initiative was vested in both the Sejm and the government, although
in matters relating to the state budget and the determination of the annual military
conscription contingent, the right of initiative was reserved exclusively to the gov-
ernment.

21 Dz U.RP No. 47, item 319 of 1935 — Act of 8 July 1935, Electoral Law for the Sejm and Dz. U. RP
No. 47, item 320 of 1935 — Act of 8 July 1935, Electoral Law for the Senate
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A bill adopted by the Sejm required confirmation by the Senate. If the Senate did
not fully concur with the Sejm’s version, it was obliged to conduct a second vote.
Where the Senate’s position was subsequently rejected by a three-fifths majority in
the Sejm, the bill entered into force in its original wording. If this majority was not
attained, the Senate's version prevailed.

The President was vested with the right to suspend the promulgation of a bill.
However, if it was re-adopted by a majority of the statutory number of deputies and
senators, the presidential veto was overridden. The suspensive veto was therefore
of limited effect.

In addition to ministerial accountability before the President (including constitu-
tional liability, since the President could indict ministers before the State Tribunal),
the Parliament retained the power to supervise the Council of Ministers. Unlike
under earlier arrangements, the Senate was now also able to participate in the
procedure of holding ministers politically accountable. The Sejm could pass a vote
of no confidence in the Council of Ministers or in an individual minister. If, in such
circumstances, the President did not dismiss the government and the Senate con-
firmed the Sejm's resolution, the President was compelled either to dismiss the
government or the minister concerned, or to dissolve Parliament. This mechanism
did not deprive Parliament of its right of political control over the executive, but it
obliged both chambers to exercise that right with caution.

The Constitution also vested in the President a significant range of legislative
powers. He was authorised to issue decrees with the force of statute in three
situations:

1) they possessed exclusive legislative competence to regulate the principles
of the organisation of government, the command of the Armed Forces, and
the structure of the state administration,

2) they were empowered to issue decrees pursuant to statutory authorisation,
within the scope defined by such authorisation, and

3) they were authorised to issue decrees during the dissolution of the Sejm,
in cases of emergency (excluding matters expressly reserved in the Con-
stitution), and under martial law, when the Sejm and Senate were unable
to assemble.

The Constitution also introduced a special procedure for adopting the budget
act, thereby restricting the previously extensive powers of the chambers.

The President’s right to dissolve the chambers remained one of his most important
prerogatives, although any such decision had to be justified. This power was therefore
not confined merely to situations in which a vote of no confidence was passed by
the chambers against a government enjoying the President's confidence.
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The Constitution placed the ultimate responsibility for the functioning of the
state in the office of the President. In terms of direct governance, however, this
responsibility was clearly transferred to the Council of Ministers, which remained
strictly subordinate to the President.

Despite these limitations, the essential legislative powers of the Parliament were
not substantially curtailed. The Sejm'’s influence over the executive was certainly
reduced, but this was an obvious necessity dictated by the imperative of ensuring
greater stability in the conduct of state affairs.

The dedication of Chapter X of the Constitution to “state administration” illus-
trates the importance which its authors attached to the administration’s position
within the constitutional framework. Article 63 provided that the number of ministers,
their respective competences, and their mutual relations were to be defined by
statute. Yet, throughout the entire interwar period, no such statutory regulation
was enacted. In practice, the decree of the Regency Council of 3 January 1918
remained in force,?? supplemented by a regulation of the Council of Ministers of 18
March 1921 on the organisational statutes of ministries and central offices.?® This
regulation approved the statutes of the existing ministries and central authorities,
while repealing all earlier, inconsistent provisions. The statutes themselves were
annexed to the regulation.

Government administration operated at three levels: central, provincial, and dis-
trict. At the central level stood the Council of Ministers, composed of ministers under
the leadership (and, from 1935, under the direction) of the Prime Minister. Although
the Constitution envisaged the adoption of a statute regulating the functioning of
the Council of Ministers, no such act was passed.

The Council of Ministers therefore functioned primarily as a coordinating body,
harmonising the activities of individual ministries and deciding matters exceeding
the remit of any single minister. In particular, it was responsible for shaping public
finances, including the preparation and implementation of the annual budget.

The Prime Minister represented the Council of Ministers, presided over its work,
and ensured the execution of its resolutions. From 1935 onwards, he became the de
facto superior of the ministers and the principal architect of governmental policy.
Where necessary, the Prime Minister could delegate authority to another minister,
entrusting him with deputising duties and a defined range of responsibilities.

The Ministers were both members of the Council of Ministers and heads of
substantively distinct departments of state administration. Within their portfolios,
they implemented policies determined by the Council of Ministers and bore political

22 Dziennik Praw Krolestwa Polskiego No. 1, item 1 of 1918

23 Monitor Polski No. 74 of 1921
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responsibility for them. Ministers directed the work of their administrative apparatus
by issuing political guidelines, supervising the drafting of legal acts, and coordinating
the activity of subordinate organisational units and offices under their supervision.
Matters requiring the minister’s personal approval included draft statutes, regula-
tions and other legal acts, relations with the Sejm, Senate, and President, important
correspondence, replies to parliamentary interpellations, and major personnel and
organisational decisions.

Ministerial work was carried out within ministries. Their organisational principles
were established by a regulation of the Council of Ministers of 28 October 1920
and further refined by a regulation of 25 August 1926.24 Within ministries, the
basic organisational unit was the department, which was subdivided into divisions;
bureaus functioned as intermediate structures. Each ministry operated under an
organisational statute approved by the Council of Ministers. Alongside the minister,
the ministry’s leadership included undersecretaries of state (ordinarily one, though
exceptionally two) and directors heading departments or offices (with divisions
directed by their respective chiefs).

In the first years of independence, the number of ministries was relatively high,
exceeding twenty. Over time, however, this figure gradually declined, stabilising at
eleven in the early 1930s. These included:

1) Ministry of Foreign Affairs,

2) Ministry of Domestic Affairs,

3) Ministry of Military Affairs,

4) Ministry of Justice,

5) Ministry of the Treasury,

6) Ministry of Agriculture and Agrarian Reform,

7) Ministry of Labour and Social Welfare,

8) Ministry of Industry and Trade,

9) Ministry of Religious Denominations and Public Education,
10) Ministry of Posts and Telegraphs,

)

11) Ministry of Communications.

The Presidium of the Council of Ministers, acting as the Prime Minister’s working
body and servicing the Council of Ministers, in practice, held a status comparable to
that of the departmental ministries.

Following a series of reorganisations and internal adjustments, the structures
of individual ministries were consolidated in the early 1930s and, with only minor
modifications, remained in operation in this form until the outbreak of the war.

24 Monitor Polski No. 203 of 1926
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The April Constitution — as already emphasised — was described by its contem-
poraries, particularly in the post-war period, with a wide variety of epithets. It was
labelled “fascist,” regarded as an expression of "authoritarian” tendencies, accused
of “threatening Polish democracy,” and denounced as an attack on the rights of the
parliament. In retrospect, it is clear how unfair these accusations were.

A simple comparison with the provisions of the much later — and still binding —
French Constitution of the so-called Fifth Republic reveals many striking similarities.
Yet applying such epithets to the French Constitution would be regarded as wholly
unjustified. With this in mind, it must be stressed that the solutions adopted in
the April Constitution not only provided the constitutional framework for political
stability in Poland but also did not fundamentally undermine the country’s demo-
cratic institutions or its democratic traditions. Rather, they curtailed the distortions
of democracy that had characterised Polish public life, especially during the years
1922-1930.

It must also be noted that it was precisely thanks to the provisions of this
Constitution that the continuity of the Polish-Lithuanian Commonwealth'’s political
and legal order could be maintained during 1939-1945, despite the occupation
of the entire territory by Germany and the Soviet Union. It further enabled the
preservation of the legal and political institutions of the Second Polish Republic
until the end of 1990. Even if these benefits were not wholly the result of an
extraordinary ability on the part of the Constitution’s authors to foresee future
developments, they nonetheless deserve considerable recognition. This matter
will be addressed in the following chapters.

Taking these observations into account, it can be confidently asserted that the
April Constitution, regardless of the circumstances of its adoption, represented
a major achievement of Polish constitutional thought. From a historical perspective, it
may also be regarded, alongside the Constitution of 3 May 1791, as the most original
product of purely Polish constitutional reflection.

At the same time, the value of the solutions adopted in this Constitution is
evidenced by the fact that the opposition, which had so vehemently contested its
provisions, after 1939 — when it had the opportunity to govern on their basis — ef-
fectively abandoned its fierce attacks. Instead, it came to defend certain institutions
and mechanisms established by the Constitution. This provides further proof that
many of the accusations levelled against this act were not grounded in a considered
evaluation of its constitutional significance but rather were an expression of political
hostility towards the ruling camp that was its sponsor.
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4.3. The Constitutional practice in the years
1935-1939

There is a widespread opinion that the April Constitution, in fulfilling Pitsudski’s
expectations, was consistent with his ideological postulates. It is also often claimed
that it was designed to enable him finally to assume the highest office in the state
and to exercise real power.

However, as the circumstances of its adoption clearly demonstrate, both the
Marshal's interest in the specific provisions and the political struggle for their final
acceptance were, in fact, negligible. This is not the place to analyse the reasons for
this state of affairs;?> what is more important are the consequences, particularly given
that less than three weeks after the Constitution had entered into force, Pitsudski was
already dead. From the very outset of its implementation, therefore, the problem of
shaping the constitutional practice appeared, since this new regulation left a wide
area requiring further definition.

As W. Rostocki aptly observed,?é the evolution of the new political model could
proceed either towards liberalisation of certain constitutional provisions (thereby
strengthening the parliament) or towards authoritarianism (deepening the pre-
dominance of the President and government over the chambers). In his view, the
escalating international situation and the prospect of war pushed development in
the latter direction. In reality, however, the chief beneficiary of this evolution was
the new Inspector General of the Armed Forces, Marshal Edward Smigty-Rydz. He
assumed a position that the Constitution itself had never envisaged, and this fact
decisively shapes any assessment of the first period of its practical application.
While Rostocki's?” observations are valid, they must be supplemented with a few
additional remarks.

Pitsudski's death marked the beginning of a sharp conflict within the post-May
camp. The main rivals were the circles grouped around President Ignacy Moscicki -
the so-called Zamek, whose true strategist was Eugeniusz Kwiatkowski — and those
gathered around Marshal Smigty-Rydz. Both factions effectively marginalised the
group led by Walery Stawek, who had been regarded as Pitsudski's closest associate.
Although Stawek was widely perceived as the Marshal's natural successor and as the

25 Among the reasons for this situation were Pitsudski's near-exclusive focus on international

politics and the military situation during this period, as well as his steadily worsening health. By early
1935, his condition had declined to such an extent that — aside from the aforementioned areas of state
functioning — he displayed virtually no interest in ongoing domestic politics.

26w, Rostocki, op. cit., s. 98.
27 |bid.
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legitimate leader of the camp after his death, this perception only strengthened the
determination of both rival factions to remove him as a dangerous competitor.

Contrary to the expectations of the political elite and the wider public, and indeed
contrary to his own earlier declarations, President Moscicki did not resign after the
April Constitution came into force. Encouraged by Smigty-Rydz and his entourage,
he consolidated his position by favouring him with the office of Inspector General
of the Armed Forces, while simultaneously diminishing the influence of General
KKazimierz Sosnkowski in military affairs. These manoeuvres ultimately prompted
the capricious Stawek to resign from the premiership and withdraw from active
political life.28

Before doing so, however, Stawek dissolved the Nonpartisan Bloc for Cooperation
with the Government — BBWR, which he himself had created, and pushed through
the electoral regulations for the Sejm and Senate. This could be seen as proof of the
realisation of his own elitist vision, yet in practice the main beneficiaries of these
new rules were to be his political rivals within the post-May camp.

The immediate aim of the new electoral law was, in practice, to eliminate political
opposition from the parliament. Two measures served this purpose. First, the number
of deputies and senators — unspecified in the Constitution — was defined. In the case
of the Sejm, its size was reduced from 444 to 208. In the Senate, the reduction ap-
peared smaller, from 111 to 96, but since 32 senators were to be appointed directly
by the President, this in effect represented a comparable reduction in the number of
elected senators. The authors of these reductions justified them primarily in terms of
reducing the operating costs of parliament and streamlining its work. Yet such a dras-
tic reduction in the number of parliamentarians significantly curtailed the capacity
of opposition parties to function and severely undermined their finances.?®

Even more detrimental to political parties, however, were the provisions regulat-
ing the procedure for nominating parliamentary candidates. In the Sejm elections,
responsibility for candidate selection rested essentially with the so-called district
assemblies, which compiled the candidate lists. Although these bodies were, at least
formally, supposed to be pluralistic —and in theory could have been s03° —in practice,
the dominance of the ruling camp within the administration ensured a marked lim-

28 tis impossible not to see in W. Stawek's actions a certain analogy to Pitsudski’s retreat to Sule-

jowek. It is clear, however, that in a completely different context Stawek’s gesture could only mean his
political death, which — when he finally understood it — drove him to take his own life.

29 For most parties, the funds received for the activities of deputies and senators formed the basis
of their finances.

30 The representatives of local, economic, and professional self-governments included in these
councils were by no means exclusively members of the ruling camp. In all types of local self-government,
representatives of groups linked to opposition parties not only held significant representation but often
outright dominated.
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itation of political diversity. These assemblies, by determining the district electoral
lists (from which the two candidates with the highest number of votes each secured
a seat), wielded decisive influence over the exclusion of the most inconvenient
figures from the authorities’ perspective.

Elections to the Senate were even more restricted. Above all, the circle of those
entitled to vote was significantly narrowed. The criteria adopted — "service to the
state,” demonstrated through attainment of a specified level of education, the
holding of certain elective offices, or the possession of state decorations — did not,
in principle, exclude individuals opposed to the Sanacja regime. Yet the two-stage
nature of the elections —first, the election of the provincial electoral colleges, which
in turn elected senators — provided the ruling camp with considerable opportunity
to shape the final composition of the upper house.

As a result of these regulations, the role of the opposition parties was reduced to
a minimum. This outcome, however, stemmed primarily from their decision to boycott
the elections. The consequences of this boycott were evident. In the October 1935
elections to the Sejm, only 47 per cent of eligible voters cast their ballots. Although
turnout in the Senate elections was somewhat higher, nearly 70 per cent, it must
be remembered that the scope of active suffrage for this chamber was significantly
restricted. Thus, while the boycott was effective in terms of reducing participation,
it in no way altered the position of the ruling camp. From this perspective, the
opposition’s "
negative experience for the fragile Polish democracy. By excluding themselves from
parliament, the opposition lost any capacity to exercise oversight over the actions
of the Sanacja authorities. Conversely, the ruling camp, no longer confronted with
a3 serious rival, became increasingly absorbed in internal conflict. These struggles
between the Zamek circle and the so-called “colonels” determined the direction of
significant modifications to the constitutional model.

Most notably, President Moscicki proved wholly incapable of fulfilling the con-
stitutional responsibilities entrusted to his office. Accustomed to obedience under
Pitsudski, he effectively transferred this same model of subordination to Marshal
Edward Smigty-Rydz.3! The weakness of the most important state institution became
so obvious and overwhelming that the constitutional mechanism could no longer
function properly. As a result, even without pressure from the opposition, Pitsudski’s

success” was Pyrrhicin nature. At the same time, it proved a profoundly

31 General F. Stawoj-Sktadkowski illustrates this brilliantly in his memoirs, describing the circum-
stances of his appointment as prime minister. The president reportedly told him: "Due to the need to control
the constant unrest caused mainly by unemployment, we have agreed with General Smigty [emphasis
mine — G.G.] to offer you the government. Minister Kwiatkowski will help you alleviate unemployment.” F.
Stawoj-Sktadkowski, President Moscicki, Kultura, Paris 1956, no. 10, p. 100.
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supporters themselves began to undermine the validity of their own most important
institutional choices.

This situation was further exacerbated by two developments: first, the decisions
leading to the constitutionalising of the office of Inspector General of the Armed
Forces; and second, the marginalisation of the office of the Prime Minister. The culmi-
nation of this transformation — effectively a reinterpretation of the April Constitution
undertaken by Pitsudski’s followers themselves — was the establishment of the Camp
of National Unity (Obéz Zjednoczenia Narodowego, OZN). This represented a depar-
ture from the Constitution’s central idea in favour of a narrowly defined concept of
national supremacy, couched in a nationalist idiom, and thus fundamentally alien
both to the April Constitution and to its March predecessor.

The elevation of the Inspector General's position stemmed from two develop-
ments. The first was the decree of 9 May 1936, signed by the President, concerning
the exercise of authority over the armed forces and the organisation of the supreme
military authorities in peacetime.?? This amended the earlier regulation of 1926 but
went considerably further in strengthening the Inspector General's authority vis-a-vis
the government. The Inspector General was no longer merely the permanent deputy
of the Minister of Military Affairs. Instead, he was empowered to issue directives to
the Minister "concerning his work related to preparing the armed forces for wartime
tasks.” He was also granted the right to "present demands to the government in the
field of state defence” and to issue "binding demands” regarding the appointment
of key command positions in the army. The Inspector General moreover became the
President’s formal deputy on the State Defence Committee, whose authority had thus
been reinforced. Since the Committee’s Secretariat was located within the General
Inspectorate, the Inspector General in practice directed its work.

In this context, Prime Minister Felicjan Stawoj-Sktadkowski's well-known circular
of 15 July 1936 was the logical consequence and culmination of this legislative
development. The circular, issued as an order of the Prime Minister,3? required all
state officials, "headed by the Prime Minister,” to show "the first person in Poland
after the President of the Republic” every "manifestation of honour and obedience
[my emphasis - G.G.]."” Although the circular lacked the force of a generally binding
law — being merely an internal act addressed to state officials subordinate to the
Prime Minister — it nonetheless symbolically confirmed the actual situation created
by the 1936 decree.

The subordination of the Prime Minister to the Inspector General is not surprising
when considered against the circumstances of General Stawoj-Sktadkowski's assump-

32 Dz U.RP of 1936, No., item 286

33 See more in W. Rostocki, op. cit, p. 90, where the text of the circular is also included.
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tion of office. His predecessor, Colonel Marian Zyndram-Kosciatkowski, had already
been marginalised and his position fatally weakened. Appointed independently by
the President (and thus in accordance with the Constitution), he quickly became the
target of sustained attacks from Smigty-Rydz and his entourage.3* The President,
himself criticised for failing to “consult” Smigty-Rydz on the appointment, began to
drastically limit the Prime Minister's independence, while at the same time providing
maximum support to Deputy Prime Minister Eugeniusz Kwiatkowski.

This essentially dysfunctional state of affairs was further entrenched during
Stawoj-Sktadkowski's premiership. Appointed following the “consultations” between
the President and the Inspector General, he was in reality a wholly secondary figure.
The following policies were excluded from his supervision: foreign policy (entrusted
exclusively to Minister Jézef Beck), military policy (subordinated by Minister Tadeusz
Kasprzycki to the Inspector General), and the broad sphere of economic policy (con-
centrated exclusively in the hands of Deputy Prime Minister Kwiatkowski). In practice,
Stawoj-Sktadkowski's position as Prime Minister bore little relation to the relevant con-
stitutional provisions and was effectively reduced to that of Minister of Internal Affairs,
a portfolio he retained throughout.*> This amounted to a de facto degradation of the
premiership, despite the fact that, according to the Constitution, the Prime Minister was
intended to play a central role in the day-to-day management of state affairs.

In February 1937, Pitsudski’s supporters, who since the dissolution of the BBWR
had lacked a common political representation, established the Camp of National
Unity (Obéz Zjednoczenia Narodowego). One of the organisation’s fundamental
political declarations stated that "the fundamental core of our state, its organiser,
and the main force bearing responsibility for the fate of the Republic of Poland, is
the Polish Nation.”36 The period leading up to the outbreak of the war was marked
by a form of rivalry between the OZN and nationalist and national-radical circles,
which in practice signified a fundamental retreat from the concept of building a so-
cial state, the guiding principle behind the April Constitution. The rivalry with the
nationalists also pushed the post-May camp towards a national-state position, which
was reflected in a tightening of restrictive nationality policies, particularly towards
the Ruthenian, Ukrainian, and Belarusian minorities.

34 Seein greater detail: W. Pobdg-Malinowski, op. cit, as well as H. and T. Jedruszczak, Ostatnie
lata Drugiej Rzeczypospolitej (1935-1939), Warsaw 1970, and A. Chojnowski, Pitsudczycy u wtadzy. Dzieje
Bezpartyjnego Bloku Wspdtpracy z Rzqgdem, Warsaw 1986.

35 This image, unaltered, emerges from all of General Stawoj-Sktadkowski's memoirs published
after the war.

36 Excerpt from a statement by the OZN parliamentary group — quoted from: J. Majchrowski, Siln,
zwarci, gotowi. Mysl polityczna Obozu Zjednoczenia Narodowego, Warsaw 1985, p. 45. The same section also
contains analyses illustrating this “national” turn of the Pitsudski camp, for which Smigty-Rydz remained
a patron.

94



Chapter 4 Adoption of the April Constitution and Its Validity until the Outbreak of War

It should be recalled, however, that the numerous shifts and adjustments un-
dertaken by Pitsudski's supporters, helped by Eugeniusz Kwiatkowski's remarkably
effective economic policies between 1935 and 1939, significantly increased public
acceptance of their actions. This also brought about the substantial marginalisation
of the opposition, which proved unable to oppose Pitsudski’'s camp in any effective
manner. This was clearly demonstrated by the results of the parliamentary elections
in the autumn of 1938, as well as the local elections in the autumn of 1938 and
spring of 1939.37 These elections yielded spectacular successes for the OZN and
likely reinforced the ruling camp’s belief that the chosen course of political evolution
enjoyed broad public support.

In assessing the actions of Pitsudski’s supporters between 1935 and 1939, one
cannot avoid the impression that their decision-makers were essentially unprepared
to make full use of the new constitutional framework for a profound transformation
of the state. The years 1926-1935, during which the camp had been compelled
to function within a modus vivendi with a Constitution it found unacceptable, had
cultivated among its elite a habit of operating, in a sense, outside constitutional
regulations. This habit proved so deeply ingrained that even after they had amended
the Constitution and eliminated the opposition, they were unable to adapt to the
new situation.

Thus, constitutional practice developed in a manner markedly at odds with the
fundamental assumptions of the April Constitution. Since the very authors and
proponents of the Constitution themselves failed to treat it with seriousness, it
is hardly surprising that, under far more difficult conditions, the pre-September
opposition persisted in the same approach during and after the war. The legalistic
murmurs of Pitsudski’s supporters in reaction to such practices must therefore have
rung particularly hollow.

Nevertheless, the experience of the first years of the April Constitution’s appli-
cation already demonstrated its remarkable flexibility. Later interpretations — both
during the war and in the years of exile — sought to reaffirm this as one of its great
values. In this respect, this fact may be regarded as yet another significant strength
of the April Constitution.

37 The parliamentary elections demonstrated the complete failure of yet another opposition boycott
call. Turnout in the Sejm elections — the most authoritative indicator — was around 70%, clearly showing that
society had no intention of supporting the boycott strategy. The local elections were held in two rounds,
and at this level the opposition decided against a boycott. Confrontations in urban centres (excluding the
smallest towns) proved decisive. Although the opposition secured a majority of votes and seats in almost all
such centres, the OZN and its allied formations nevertheless achieved between 35% and 45% of the vote.
Given the opposition's internal divisions, this meant that OZN participation in municipal government was
indispensable in virtually all major centres. Where OZN was excluded, the authorities frequently responded
by appointing government commissioners.
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Chapter 5
The Polish State during the Second
World War

5.1. The April Constitution during the War

On 1 and 17 September 1939, German and Soviet forces launched successive
attacks on Poland. By early October 1939, the resistance of the last Polish military
units had been crushed, and the entire country was under occupation. At the end
of September, Germany and the Soviet Union definitively established the so-called
demarcation line between them on the territory of the Republic of Poland.

The armed assault by both neighbouring powers constituted a breach of bilat-
eral Polish—-German and Polish-Soviet agreements, as well as a violation of several
international obligations! undertaken by both states. From the outset, however, both
aggressors sought to create an appearance of legality in the eyes of international
opinion by proclaiming the thesis of the collapse of the Polish state. This asser-
tion was intended, on the one hand, to absolve them of responsibility for breaking
treaties, and on the other, to provide a supposed legal basis for disposing of Polish
territory.

In both cases, these claims were false. The actions of both occupiers were un-
lawful under international law, in particular the Fourth Hague Convention of 1907,
which regulated the rights and obligations of states in wartime.?

The Polish State did not collapse in September 1939; its territory merely came
under temporary foreign occupation. The Polish authorities succeeded in leaving
the territory seized by the invaders, and no act of capitulation to either aggressor
ever occurred. This also meant that the war against Germany and the Soviet Union
continued.

1 It should be mentioned that, on September 1, 1939, Poland had non-aggression treaties in force

with both aggressors. The conduct of Germany and the Soviet Union was in clear violation of these interna-
tional agreements and thus constituted a breach of international law. Moreover, both states were formally
parties to a number of multilateral conventions, the provisions of which left no doubt that their actions of
September 1 and 17, 1939, were incompatible with international law.

2 Although the Soviet Union was not formally a party to these conventions at the time, Soviet politi-
cians and military officials had repeatedly emphasized — at least until the aggression against Poland — that
they observed their provisions in practice.
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At the same time, in accordance with constitutional provisions, new centres of
political authority were established in exile.?

The Constitution of the Republic of Poland of 1935 contained mechanisms
designed to maintain the continuity of the highest state authorities in emergency
situations.* Most importantly, it empowered the incumbent President to appoint
a Successor (Nastepca) in the event of a danger. The Successor assumed office upon
the resignation of the President. This mechanism guaranteed the survival of a key
political institution under the April Constitution, for it was the President who held
personal authority to establish both civilian and military centres of governance in
wartime as well as in peacetime.

After President Ignacy Moscicki had left the territory of the Republic of Poland
on 17 September 1939, he was interned by the Romanian authorities in violation
of bilateral agreements. For several days, this created a constitutional crisis. Marshal
Edward Smigty-Rydz, who had been designated as the President's Successor, was him-
self interned in Romania. Ambassador Bolestaw Wieniawa-Dtugoszowski, appointed
as the next successor, was forced to resign under pressure from France and from the
pre-September Polish opposition. Only the third candidate nominated by Moscicki,
Wtadystaw Raczkiewicz, was accepted. Once Moscicki, then interned, had resigned
from office, Raczkiewicz assumed the presidency.

This was accompanied by a process that may be described as a specific modifi-
cation of the meaning of the provisions of the April Constitution. It was, of course,
not a formal amendment, since such a procedure could not be carried out under
wartime conditions. Rather, it was the outcome of a political agreement, according
to which the President of the Republic of Poland undertook to exercise the pow-
ers vested in him by the Constitution in consultation with the Prime Minister. This
agreement — known as the "Paris Agreement”> — did not formally curtail presidential

3 For a detailed discussion of the circumstances surrounding the emergence of new centres of

leadership of the Polish State in September, October, and November 1939, and of the role played in this
process by the Allies — especially the French — see M. Hutas, Goscie czy intruzi. Rzqd polski na uchodzZstwie,
wrzesieri 1939-lipiec 1943, Warszawa 1996. See also the very extensive reflections on this subject (albeit
strongly coloured by emotion) by W. Pobdg-Malinowski, Najnowsza historia polityczna Polski 1939-1945,
vol. 3, London 1983.

4 The provisions of the April Constitution proved invaluable in safeguarding the legal continuity of
the state institutions of the Second Polish Republic. To this day, it remains uncertain whether the inclusion
of such provisions was the outcome of a series of coincidences or, rather, the product of the remarkable
foresight of the Constitution’s principal drafters. If the latter, it would attest to their exceptional genius
and vision, for no other state comparably situated to Poland — whether during the war, or either before or
since — possessed such exceptionally robust mechanisms for preserving the legal continuity of its highest
state institutions.

5 In a formal sense, the so-called “Paris Agreement” was merely a gentlemen'’s agreement, its only

confirmation being a radio address delivered by President Wtadystaw Raczkiewicz on 30 November
1939. On that occasion he declared: "As part of the April Constitution, | have decided to implement those
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authority. Instead, it symbolised an act of political deference by a representative of
the post-May camp to the pre-September opposition, which had assumed a dominant
role in exile. The “Paris Agreement” immediately provoked a heated debate. Serious
objections were raised that it de facto violated the Constitution.®

Another systemic adaptation, dictated by wartime conditions, was the creation
of an institution to act in place of parliament, since the Sejm and Senate could not
function normally in exile. To this end, the National Council of the Republic of Poland
was established by presidential decree as a representative body of political parties
and groupings formed outside the occupied homeland.”

Its members were appointed by the President at the request of the Prime Min-
ister and political organisations. The Council served as a consultative and advisory
body to both the President and the Council of Ministers. It possessed no legislative
powers, for under the Constitution, law-making in wartime circumstances was the
prerogative of the President. In practice, however, most decrees with the force of
law were drafted by the Council of Ministers and often subject to consultation with
the National Council.

Through complex political manoeuvring — not without interference from French
government — the President also appointed the Government of the Republic of
Poland, with General Wtadystaw Sikorski as Prime Minister. This created the central
organ of day-to-day Polish policy, both in the sphere of international affairs and in
the coordination of efforts to regain the occupied territories.

These decisions were complemented by the President’s appointment of Sikorski
as Commander-in-Chief. The combination of these two offices, reinforced by the
provisions of the Paris Agreement, made Sikorski the dominant centre of authority
within the constitutional framework of the Republic of Poland. This arrangement
lasted until his death in July 1943.

provisions which authorise me to act independently in close consultation with the Prime Minister.” Quoted
in: W. Rostocki, Fifty Five Years..., p. 108.

6 W. Rostocki discusses this debate extensively in his two works, Stosowanie... and Piecdziesigt piec
lat.... The latter contains a comprehensive analysis of the various legal perspectives, culminating in Rostocki’s
own position — undoubtedly that of the most eminent post-war expert on the April Constitution — who
concluded that the form presented in the President’s statement did not contravene its provisions. The
author of this book fully concurs with Professor Rostocki’s view. It should also be noted, as emphasised in
the conclusion of the previous chapter, that the Pitsudskiites (pitsudczycy) — who most vocally protested
against the “Paris Agreement” (see W. Pobég-Malinowski’'s observations) — had themselves reinterpreted
“their” Constitution between 1935 and 1939, and on issues far more serious than those raised in Paris.
Furthermore, given the circumstances in which the Polish State then found itself, strict and literal adherence
to the constitutional provisions would inevitably have produced such a profound political crisis that it could
only have resulted in the collapse of international recognition of the Polish authorities.

7 Dz U.RP of 1939, No. 104, items 1008 and 1009.
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July 1943 saw the posts of Prime Minister, held by Stanistaw Mikotajczyk, and
Commander-in-Chief, held by General Kazimierz Sosnkowski, fully separating. This
restored a degree of balance between the principal organs of state power and
allowed the President to regain greater prominence. At the same time, however,
it ushered in a prolonged and paralysing dispute over the regulation of relations
between the civilian government and the military authorities.® These bitter debates,
fuelled by the crisis in Polish-Soviet relations and the shifting stance of the Allies,
produced no legal changes, but they gravely weakened the ability of the Polish lead-
ership to act in unison. The indecisiveness of the President, who clung to his earlier
“gentleman’s agreements” despite radically altered circumstances, only deepened
the crisis.?

It must be emphasised, however, that the re-established centres of authority
of the Republic of Poland, founded in accordance with the April Constitution, were
recognised by the international community (with the exception of Germany, the
Soviet Union, and their allies). This recognition further legitimised the institutions
of the Polish Underground State (Polskiw Paristwo Podziemne), which operated on
the occupied territory.

Additionally, despite extreme repression and terror established by the occupiers,
the vast majority of the citizens of the Republic of Poland retained their Polish
national identity and remained loyal to their constitutional authorities. From the
perspective of both international and domestic law, the Polish state continued to
exist, rendering the claims of Germany and the Soviet Union nothing more than
propaganda formulae.

8 The prelude to this debate was the presidential decree of 27 May 1942 on the organisation of the
supreme military authorities during the war (Dz. U. RP of 1942, No. 5, item 9). In this regulation, General
Wtadystaw Sikorski significantly weakened the position of the Commander-in-Chief in favour of the Council
of Ministers.

9 In addition to the question of relations between the military and civilian authorities, another serious

constitutional conflict arose in the autumn of 1944. Under pressure from the British, who supported Prime
Minister Mikotajczyk and his policy towards the Soviet Union, the President of the Republic of Poland was
compelled to dismiss the Commander-in-Chief, General Sosnkowski. He was also forced to rescind his
earlier decision designating Sosnkowski as his successor. This raised an important constitutional issue:
whether the President was entitled to withdraw a decision to appoint his successor once it had been made.
The matter became the subject of vigorous debate, the implications of which extended far beyond the
immediate controversy. In effect, it established the foundations for an entirely new constitutional practice,
which would come fully into play after July 1945, when the Allied powers withdrew their recognition of
the Polish Government.
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5.2. The Polish Underground State

With the occupation of the territories of the Republic of Poland, the German and
Soviet aggressors began creating a fait accompli, intended to lend a fiction of legality
to their actions in the eyes of the international community. The rules of conduct
for an aggressor state occupying enemy territory had already been defined by this
community, most notably in the Hague Conventions of 1907. These conventions
contained provisions regulating the conduct of land warfare, including the prin-
ciples governing the administration of the territories of a defeated and occupied
state. According to these regulations, the actions of both aggressors were entirely
contrary to international law. Both states unlawfully disposed of the territories of the
Republic of Poland by incorporating most of them into their own national territories.
Furthermore, they undertook measures against the citizens of the conquered state
that in no way conformed to the norms of conduct prescribed by the aforementioned
regulations.

Regarding the German aggressor, the unlawful incorporation of Polish territory
was carried out pursuant to the decree of the Reich Chancellor of 8 October 1939
on the division and administration of the eastern territories. As a result of this
regulation, the entire Silesian, Poznan, and Pomeranian Voivodeships, as well as parts
of the Krakéw, Kielce, £6dz, Warszawa, and Biatystok Voivodeships, were annexed to
Germany. Some of the Polish lands were incorporated into existing administrative
units of the Reich (Provinzen), while others were transformed into new units known
as Districts (Gau). In practice, however, this differentiation had no meaningful con-
sequences.

In the annexed territories, the German authorities unlawfully liquidated all Pol-
ish institutions and extended German law to Polish citizens — an action expressly
prohibited by the Hague Conventions. Those who openly declared loyalty to Polish
identity were subjected to brutal, essentially terrorist measures.

As a consequence of this policy, and on the basis of German regulations contrary
to international law, hundreds of thousands of Poles (and Jews) were deported during
the initial phase of the occupation, especially from Pomerania and Silesia, to central
Poland or deeper into the Reich. At the same time, more than 150,000 Poles and
Jews were murdered in mass executions during the autumn of 1939 and spring of
1940. Soon afterwards, especially in Pomerania and Silesia, the occupiers launched
intensive campaigns to force the Polish population to declare German nationality,
measures invariably accompanied by severe terror and harassment.10

10 This issue is discussed in greater detail in my article: G. Gérski, Niemiecka Lista Narodowa na
Pomorzu Gdariskim, ,,Zapiski Historyczne", Torur 2003.
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The second aggressor, the Soviet Union, acted in a similarly unlawful manner
in the occupied territories of the Republic of Poland. In this case, however, all of
the eastern territories of Poland occupied by the Red Army in September 1939
were incorporated into the USSR. These included the voivodeships of Stanistawow,
Tarnopol, Wotyn, Polesie, and Nowogrddek, as well as most of the Lwdw, Biatystok,
and Wilno Voivodeships (bearing in mind the transfer of Vilnius and its surrounding
areas to Lithuania, valid until June 1940).

In the Soviet case, however, the process of illegal incorporation took a somewhat
different form. Seeking to provide international opinion with a semblance of ethnic
justification for their aggression, the Soviets organised elections on 22 October
1939 to representative bodies in the territories they named "Western Belarus” and
"Western Ukraine”. Yet international law expressly prohibited the holding of elections
or plebiscites in occupied territories until the question of their affiliation had been
settled by a relevant treaty.

These alleged representatives of the populations of the two newly established
territorial units (created in violation of the international law) submitted a request
to the Soviet authorities for admission to the USSR. Once the Supreme Soviet of the
USSR granted consent, the territories were incorporated into the Belarusian and
Ukrainian Soviet Socialist Republics respectively. In these areas, all Polish institutions
were abolished, Soviet legal regulations were imposed on Polish citizens, all inhab-
itants were forcibly granted Soviet citizenship (contrary to the Hague Convention),
and unprecedented terror and persecution of the so-called “"enemies of the people”
ensued. The number of victims of Soviet terror amounted to at least 100,000 mur-
dered and more than one million deported deep into the USSR.

In the remaining Polish territories under German administration, not incorporated
into the Reich or the USSR, the Reich Chancellor issued another decree on 12 October
1939 establishing the so-called "General Government in the occupied Polish lands”
(GG). The new entity was a quasi-state, administered at the highest level by German
officials. At lower levels, certain Polish institutions (local government, economic
authorities, and the lowest-level judiciary) were permitted to function.

The General Government was a public-law entity distinct from the Reich, sep-
arated by passport, currency, and customs borders. Its authorities were headed by
the Governor General, who was a subordinate to the Reich Chancellor. The Governor
General appointed the GG Government, headed by a Secretary of State, with Under-
secretaries of State managing administrative departments.

The GG was divided into four districts, each headed by a governor. In the larger
cities, German-appointed city heads administered local affairs. In smaller towns and
municipalities, Polish administrative authorities (local government) were retained,
but all legislative bodies were dissolved.
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Polish courts could still operate, though their jurisdiction was severely curtailed
in favour of parallel German courts. German courts heard all the cases involving
Germans, matters of particular interest to the Reich, or actions directed against
the Reich, its armed forces, or its citizens. Polish courts were subjected to strict
supervision by German administrative authorities.

In principle, Polish law was allowed to remain in force within the General Govern-
ment. In practice, however, a general clause applied in virtually all spheres, requiring
that in any case involving the Reich’s interests, decisions be taken in its favour, or
that German legal provisions be applied whenever Polish law could not be “properly”
interpreted.

Following the outbreak of the German-Soviet war in June 1941, the whole of
Polish territory fell under German occupation (until early 1944). Of the territories
seized by the Germans from the USSR, Eastern Lesser Poland was incorporated
into the General Government as the so-called Galician District, the Biatystok area
was attached to the Reich province of East Prussia, and the remaining areas of
the Eastern Borderlands were placed under the authority of the German military
administration of the occupied territories (the so-called Reichskommissariats: Ostland
and Ukraine).

On 1 September 1939, the day hostilities began, the Council of Ministers declared
a state of emergency throughout the country.!! On the same day, the President of
the Republic of Poland proclaimed martial law.1? By virtue of Article 7 of the Martial
Law Act, this proclamation automatically rendered the Council of Ministers’ order
null and void.

At the same time, the detailed provisions of the Martial Law Act of June 1939
entered into force.r® Of particular significance for the subsequent clandestine activity
of the Polish Underground State were Articles 4(2), 4(5), and 8 of the Act.

The first of these stipulated: "In localities where, owing to warfare, the organs
of general administration are inactive, all their powers shall, by operation of law, be
transferred to the appropriate military authorities.”

Article 8, however, provided:

"1. The Government, in exercising the powers conferred by this Act, shall comply
with the requests of the Commander-in-Chief.

11 Dz.U.RP of 1939, No. 85, item 542.
12 Dz.U. RP of 1939, No. 86, item 544.
13 Dz.U.RP of 1939, No. 57, item 366.
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2. The general administration authorities shall comply with the requests of the
competent military authorities in matters covered by Articles 3-8 of the Act on
the State of Emergency.

3. The competence of the military authorities referred to in Section 2, as well as
the competence of the authorities referred to in Article 4(2), shall be determined
by the Commander-in-Chief.”

The aforementioned Articles 3-8 of the 1937 Emergency Act!* addressed, among
other matters, the suspension of personal freedoms, arrests and internments, the
suspension of the inviolability of the home, freedom of speech, secrecy of corre-
spondence, and freedom of association.

The provisions regulating the functioning of state authorities during martial law
were also of considerable importance. The relevant legal act was the Decree of the
President of the Republic of Poland of 1 September 1939 on the exercise of authority
over the Armed Forces, on the organisation of the Supreme Military Authorities, and
on civilian commissioners — applicable from the moment of the appointment of the
Commander-in-Chief.1>

Under this Decree, the Commander-in-Chief, through whom the President of the
Republic of Poland was to exercise authority over the Armed Forces (Article 3) and
who was to command and dispose of the entire Armed Forces of the state (Article 5),
was vested with the following powers:

1) the power of initiative and general direction, as well as the right to issue
the Government binding guidelines and instructions on matters directly related to
military operations;

2) the right to submit binding demands to the Government in matters concerning
state defence (including the suppression of anti-state activities, issues of public
order and security, and the protection of industrial, communication, and public
utility facilities), as well as with regard to changes in the personnel of first- and
second-instance government and local government bodies operating within the
theatre of operations.

The Commander-in-Chief could authorise subordinate military authorities to
exercise these powers (Article 10, Section 1). The decree also established the office
of the Chief Civil Commissioner (Article 12, Section 1). This post was to be held, as
a special assignment, by a minister appointed for that purpose (Article 12, Section 2).
The Chief Civil Commissioner, stationed at the Commander-in-Chief’s Headquarters

14 Dz U.RP of 1937, No. 17, item 108.
15 Dz U.RP of 1939, No. 86, item 543
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(Article 12, Section 4), operated through the Bureau (Article 12, Section 2), which
formed an integral part of the Headquarters.

The Chief Civil Commissioner in the operational area exercised the powers of the
highest state authorities in matters directly connected with military operations and
national defence (Article 13) across the entire civil administration, with the exception
of the military, justice, railway, and postal and telegraph administrations. In these
fields, the Chief Commissioner was authorised to issue regulations applicable to
the operational area (Article 14). He was also empowered to remove state officials
— with the exception of voivodes — as well as local government officials active in
the operational area from their posts, and to appoint deputies in their place.

The Commander-in-Chief could designate military commanders, under whose
authority civilian commissioners were to be appointed in cooperation with the
relevant voivodes (Article 19, Section 2). Their responsibilities included submitting
to the military commander:

1. matters related to the powers of these commanders in relation to admin-
istrative authorities,

2. matters concerning the interests of the civilian population in connection
with military benefits and material claims of civilians against the authorities
and military personnel,

3. information on economic resources, as well as on social and national rela-
tions within the relevant voivodeship (Article 20).

Finally, according to these regulations, the operational area was defined as the
territory required by the Armed Forces to conduct direct ground operations. Its
boundaries were to be determined by the Commander-in-Chief (Article 2).

This was the framework of legal provisions governing the organisation and func-
tioning of the administration of the Second Polish Republic in times of both peace
and war. These provisions provided the direct inspiration and foundation for the
organisational work that led to the creation of the Polish Underground State.

In the territories of the Republic of Poland occupied by the aggressors, clandes-
tine organisations began to emerge in the autumn of 1939. From the outset, however,
a special role was played by the organisation established on the authority of the
Commander-in-Chief. Its leader, General M. Karaszewicz-Tokarzewski, who had had
experience in underground activities dating back to the Polish Military Organisation,
envisaged it as a clandestine continuation of Polish statehood, combining both
military and civilian efforts within a unified structure. This organisation was named
the “Service for Poland’s Victory” (Stuzba Zwyciestwu Polski, SZP).

At the same time, in France, due to political mistrust towards the leadership of
the SZP, a decision was taken to separate the underground into civilian and military
branches, both subordinated to the civilian and military authorities in France.
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In November 1939, in order to implement this idea, a military organisation —the
Union of Armed Struggle (Zwigzek Walki Zbrojnej, ZWZ) — was created. Its head-
quarters was initially to be located in France, from where it would direct the military
underground in Poland. In practice, however, the ZWZ structures in Poland were
established entirely on the basis of the military branch of the SZP, and the national
ZWZ leadership in occupied Poland quickly assumed the role of the true command
centre, effectively taking over the functions of the former SZP High Command.

Meanwhile, the development of the civilian branch of the underground proved
considerably more difficult. In Poland, the SZP leadership succeeded in creating
a form of political representation for the principal political movements operating
clandestinely, and appointed M. Niedziatkowski as Chief Civil Commissioner with
M. Rataj as his deputy. Their subsequent arrests, however, caused a serious crisis for
the nascent civilian division of the SZP.

In France, the first Chief Delegates of the Government of the Republic of Po-
land - representatives of the Government in occupied Poland — were not appointed
until December 1940, separately for the General Government and for the territories
incorporated into the Reich. Earlier attempts to establish so-called Government
Trustees in Poland had failed.

After the defeat of France and the transfer of the highest Polish authorities to
Britain, a decision was made to establish the command of the ZWZ, in the form of
the Main Headquarters, directly within occupied Poland.

By mid-January 1940, the ZWZ had been formally recognised as part of the Polish
Armed Forces, subordinate to the Commander-in-Chief. This explicit determination
of the organisation’s legal status as, in essence, a Polish underground army, was
the first fundamental decision confirming the place of one of the structures of
the Polish Underground State. This was reaffirmed in February 1942, when the
ZWZ was transformed into the Home Army (Armia Krajowa, AK), accompanied by
an order from the Commander-in-Chief that all armed underground organisations
were to submit unconditionally to the authority of the Home Army Commander. Even
earlier, to underscore its role, the ZWZ command had used the designation "Armed
Forces Command in the Country.” Under these provisions, the Commander of the
Home Army, together with his subordinate commanders at all organisational levels,
exercised all the powers of Polish military authorities as defined in pre-war legal
regulations.16

16 On the development of the command structures of the SZP-ZWZ-AK, see the most valuable study
by M. Ney-Krwawicz, Komenda Gtéwna Armii Krajowej 1939-1945, Warszawa 1990, and, more broadly on the
military organisation of the Polish Underground State, the study edited by K. Komorowski, Armia Krajowa.
Szkice z dziejow Sit Zbrojnych Polskiego Paristwa Podziemnego, Warszawa 1999.
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The process of legalising the structures of the civilian division was more complex.
As late as the autumn of 1941, the Chief Delegate of the Government of the Republic
of Poland to the General Government assumed authority across the entire country.
This became necessary due to the fragmentation of the Chief Delegate’s office for
the western territories, based in Poznan, and the failure to appoint a delegate for the
eastern territories. Formally, this nationwide status was confirmed with the appoint-
ment of Professor Jan Piekatkiewicz in September 1942, following the resignation
and subsequent death of his predecessor, Professor Cyryl Ratajski.

In September 1942, the President of the Republic of Poland signed a decree on
the temporary organisation of Polish authorities in the occupied territories, previ-
ously agreed upon between the Polish Government and the domestic authorities.t”
The provisions of this decree were originally intended to regulate the so-called
transitional period, namely, the interval between liberation from occupation and
the return of the Polish authorities from exile. In practice, however, they became the
legal foundation for the functioning of the civilian apparatus of the Underground
State until the national structures’ definitive legal framework was established.

In early 1943, following the arrest of the Government Delegate Piekatkiewicz,
Jan Stanistaw Jankowski was appointed in his place. His three successors were soon
elevated to the status of Deputy Delegates.

In January 1944, the Delegate was formally appointed Minister of the Gov-
ernment of the Republic of Poland and simultaneously entrusted with the office
of Deputy Prime Minister.’® Due to developments in the international situation,
particularly the advance of Soviet forces towards the borders of the Republic of
Poland, these appointments were backdated to April and May 1943.

At the end of July 1944, immediately before the outbreak of the Warsaw Uprising,
all three of the Delegate’s deputies were also appointed ministers, and on this
basis Deputy Prime Minister Jankowski established the Council of Ministers of the
Republic of Poland as the branch of the Government operating within occupied
territory.1?

Meanwhile, in April 1944, the President signed another decree on the temporary
organisation of authority in the territory of the Republic of Poland.?° Its provisions

17 In essence, it was a confidential document, transmitted to the Homeland and — for obvious

reasons — never published. As the content of various provisions was the subject of ongoing discussions
between the Homeland and the Government, it may be assumed that the final form of this legal regulation
was adopted in early 1944.

18 Archiwum Akt Nowych, 202/1, vol. 4, fol. 12, Dispatch No. 15.
19 |bid, fol. 19, Dispatch No. 172.
20 Text of the Decree in AK IIl, pp. 417-420.
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formally confirmed the Delegate’s appointment and provided the basis for subse-
quent decisions.

Under this decree, the status of the Delegate’s Office was strictly regulated.
Departments — operating since the autumn of 1940 — functionally equivalent to pre-
war ministries?! were organized within its framework. Several of these were created
specifically to meet the demands of clandestine activity or to support preparations
for the post-war reconstruction of the state.??

The Deputy Prime Minister also issued instructions concerning the organisation
of the so-called provisional government administration.?® This became the founda-
tion for the operation of local underground administrative structures functioning
since early 1941, comprising a network of District Delegates of the Government
(Okregowy Delegat Rzadu), as well as County and Municipal Delegates.?*

Alongside these administrative structures, the civilian division also developed
organs of political representation for the principal political groups active in occupied
Poland. As early as February 1940, the Political Coordinating Committee (Polityczny
Komitet Porozumiewawczy) was established, bringing together representatives of
the National Party, the People’s Party, the Labour Party, and the Polish Socialist Party
(temporarily replaced by a group known as the Polish Socialists). In August 1943, this
loosely organised Committee was replaced by the National Political Representation
(Krajowa Reprezentacja Polityczna), tasked with preparing the establishment of
the Council of National Unity (Rada Jednosci Narodowej, RIN). The Council was
intended to represent a broader spectrum of underground political organisations,
and its functions as the political voice of the nation were outlined in a 1942 decree.
Ultimately, the RIN was constituted in January 1944, comprising representatives of
all the major political formations of the Polish Underground State.?

These structures were complemented by an underground judiciary, composed of
special military courts functioning within the armed organisation, as well as special
civilian courts within the civilian branch. Supplementing them were underground

21 For a broader analysis of this structure, see my study: G. Gérski, Administracja Polskiego Paristwa

Podziemnego (1939-1945). Delegatura Rzqdu RP na Kraj i Wojskowa Administracja Zmilitaryzowana ,Teczka”,
Torun 1995.

22 This was the character of, for example, the Department of Information and Press, the Department
for the Liquidation of War Effects, and the Department of Reconstruction.

23 AAN 202/11, vol. 1, fols. 28-31.

24 0n the underground apparatus of state administration, | write extensively in my study: G. Gér-
ski, Administracja Polskiego Paristwa Podziemnego (1939-1945). Delegatura Rzqgdu RP na Kraj i Wojskowa
Administracja Zmilitaryzowana ,Teczka”, Torun 1995. See also W. Grabowski, Polska tajna administracja
cywilna, Warszawa 2003.

25 On the structures of the Polish Underground State, see my work: G. Gérski, Polskie Paristwo

Podziemne 1939-1945, Torun 1998. See also the important study by S. Salmonowicz, Walka Cywilna
w latach 1939-1945. Pojecie — struktury — rodzaje, “Czasopismo Prawno-Historyczne”, Poznarn 2001, no. 2.
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judicial commissions, which dealt with cases of lesser importance for the survival
of the underground, but which were nevertheless tasked with condemning all man-
ifestations of collaboration with the occupiers.26

Thus, by constitutional decision of the Polish authorities, and on the basis of legal
regulations elaborated by duly authorised bodies of the Polish state, an impressive
organisational apparatus was created in the occupied country —unparalleled in other
occupied European states.?’ This apparatus carried out a wide range of essential state
functions and enjoyed broad recognition among Polish citizens, who respected the
authority and decisions of the underground institutions.?®

This situation endured essentially until the end of 1944. Even the catastrophic
defeat of the Warsaw Uprising did not shatter the loyalty of Polish society to its
constitutional authorities. Only the occupation of the entire territory of the Polish
state by Soviet forces in 1945, accompanied by the destruction of the structures
of the Polish Underground State on the one hand and, on the other, the transfer of
administration to communist institutions established by Moscow and supported by
a ruthless Soviet security apparatus, led to the formal liquidation of the last organs
of the underground state (the Council of National Unity) in early July 1945.

5.3. The Communist Resistance Movement
and the Polish State

The functioning of the communist resistance movement in the Republic of Poland
has been the subject of diverse interpretations and analyses over the past several
decades. Leaving aside the rhetorical and ideologically driven theses propagated
by historians writing for the ruling camp before 1989, it is worth noting that already
in the 1980s claims appeared concerning the supposed existence of an alternative
Polish underground state during the occupation, allegedly created and led by the

26 For a broader discussion of the legal conditions surrounding the creation of the underground
judiciary and its position within the structures of the Polish Underground State, see my text: G. Goérski,
Polski wymiar sprawiedliwosci 1939-1945, in: Dzieje wymiaru sprawiedliwosci, Koszalin 1999, pp. 339-356.

27 For an analysis of the relationship between the Polish Underground State and the clandestine

structures functioning in other European countries, see my two texts: G. Gérski, Polskie Paristwo Podziemne
a Europejski Ruch Oporu w latach 1939-1945, in: Historia et ius. Ksiega pamigtkowa ks. Prof. Henryka Karbown-
ika, Lublin 1998, and G. Gérski, Polskie Paristwo Podziemne na tle okupowanej Europy, in: S. Salmonowicz,
M. Ney-Krwawicz, G. Gorski, Polskie Paristwo Podziemne — The Polish Underground State, Warszawa 1999.

28 On these aspects of the loyalty of citizens of the Republic of Poland to the underground state,
see the extensive and highly competent work by T. Strzembosz, Rzeczpospolita podziemna. Spoteczeristwo
polskie a paristwo podziemne 1939-1945, Warszawa 2000.
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communist left.2? It is therefore necessary to examine the problem of the place of
communist underground structures within the country in the context of the un-
questionable legality of the Polish authorities operating in exile and their domestic
branches, which together constituted the Polish Underground State discussed in the
previous chapter.

The following points provide a starting framework for such an analysis:

1. As already emphasised, the Polish state — despite its defeat in the September
Campaign of 1939 - did not collapse. On the contrary, it maintained the constitutional
continuity of its highest authorities and thereby preserved international recognition.
Within the occupied territory, branches of the Polish government were created in
accordance with Polish law and operated on the basis of Polish legal norms. This was
a direct expression of resistance to the occupiers’ usurpation of power stemming
from the false thesis of the collapse of the Polish state. It also became the foundation
for the operation of the Polish Underground State, the clandestine continuation of
the Second Republic.

2. Documents and materials made available after 1989 demonstrate unequiv-
ocally that the Polish Workers' Party (PPR) and its military arms — first the People's
Guard (Gwardia Ludowa), later the People’s Army (Armia Ludowa) — were organisa-
tions which did not pursue the goal of an independent Polish state. On the contrary,
their actions were frequently directed against the legal state institutions.

3. These formations undertook, between 1942 and 1945, activities that were
harmful to the independent Polish state and instead advanced the interests of the
then-government of the Union of Soviet Socialist Republics.

4. Moreover, the organisations in question engaged in acts of repression and
other violations of human rights against individuals and groups. In doing so, they
assumed the character of criminal associations and thus fell afoul of the provisions
of Polish criminal law in force at the time.

These assertions require some elaboration. As has been demonstrated in detail
in the preceding chapters, the Polish state did not collapse as a result of the defeat
inflicted by the German and Soviet invasions. This point is of fundamental legal
significance, for it was from the claim of state collapse that both aggressors derived,
inter alia, their supposed right to annex the territory of the Republic of Poland and
to impose foreign citizenship upon Polish nationals by force.

It must therefore be reiterated in the strongest terms: contrary to the assertions
of the occupiers, the Polish state did not cease to exist. The Polish authorities never
capitulated but instead withdrew beyond the occupied territory. Subsequently, in

29 Sych theses appeared in the writings of the leading communist historian dealing with the Under-
ground State, E. Duraczynski - first in the work Miedzy Londynem a Warszawq VII. 1943-VII. 1944 (Warszawa
1986), and later in the work Polska. Dzieje polityczne 1939-1945 (Warszawa 1999).
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strict accordance with the constitutional provisions then in force, new supreme
authorities of the Republic were duly elected - the President of the Republic, the
Council of Ministers, and the Commander-in-Chief. These authorities, until July 1945,
enjoyed the recognition of virtually the entire international community, save for the
close allies Germany and the Soviet Union. During this period, they constituted the
sole legal representatives of the Polish state and the only centres of power endowed
with a constitutional mandate to act.

On the basis of constitutional prerogatives and in accordance with Polish law,
the government established its national representative offices, which exercised state
functions within the limits defined by conspiratorial opportunities and the pressures
of the occupiers. Almost all centres of underground activity within occupied Poland,
drawing legitimacy from the continuity of Polish statehood, gradually subordinated
themselves to these institutions —above all, to the Government Delegate for Poland
and to the Commander of the Home Army. Even in cases where this did not result in
formal integration into the clandestine state structures, which was by no means un-
common, these centres nonetheless recognised the legal authorities of the Republic
of Poland as their representatives.?0

It should be noted that international recognition did not preclude often intense
political struggles within the broadly defined Polish authorities, both in the occu-
pied homeland and in exile. Yet even under clandestine conditions, democratic
principles were preserved. None of the recognised political centres, despite their
profound differences, went so far as to question the constitutional foundations of
the Polish authorities or the legal order within which the Polish Underground State
functioned.

The actions of the communist centre, from its inception in the form of the Polish
Workers' Party (PPR), must be assessed from this point of view. And the entirety of
the PPR’s activities directed against the legal institutions of the Republic of Poland
should be seen in this light, as well. These actions were neither characteristic of
a democratic system nor carried out by methods appropriate to one. Even under the
extreme conditions of conspiracy, as demonstrated by the pluralistic and broadly
democratic structures of the Polish Underground State, political disputes could be
resolved without resort to force and violence.

By contrast, the PPR and its agencies pursued essentially anti-state policies,
undermining the very foundations of the constitutional order of the Republic of

30 Acasein point is the section of the national-radical camp that gathered in the National Armed
Forces. Although formally outside the structures of the Polish Underground State and openly critical of
the Polish authorities in London — even questioning the April Constitution itself —in practice it maintained
loyalty to the legal order of the Republic of Poland and at least a minimum of allegiance to its highest
authorities.
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Poland. This was reflected in their categorical rejection of the Constitution then in
force — something openly declared at the time and consistently reaffirmed in the
post-war period.3?

The Polish Workers' Party (PPR) was established in the second half of 1941 in
the USSR. The claim propagated during the communist era that the PPR was founded
in January 1942 in Warsaw is demonstrably false.3? In January 1942, after the arrival
of members of the so-called “initiative group” in Warsaw the formation of the party
was proclaimed there. This was followed by the subordination to its leadership of
several pre-existing underground communist formations.

The decision to resume communist activity in Poland was, however, taken neither
in Poland nor by Polish factors. Formally, the decision was issued by the leadership
of the Communist International (Comintern), effectively an arm of the All-Union
Communist Party (Bolsheviks) [WKP(b)].* In practice, all decisions were made by
the WKP(b) leadership itself, headed by Stalin, the supreme authority in the USSR. It
was this body which had ordered the liquidation of the Communist Party of Poland
(KPP) and its affiliated organisations, such as the Communist Union of Polish Youth,
in 1938. It was likewise in Moscow that attempts were launched, as early as 1939 in
France, to create a new communist organisation for Poland, efforts that were finalised
in the autumn of 194134

31 The PPR Program Declaration of November 1943 stated, among other things: "A government
in exile, formed by elements haphazardly gathered in exile, based on the anti-democratic, illegal and
unrecognized by the nation Ozone Constitution of April 23, 1935, cannot be appointed to implement
a democratic system in a reborn Poland.” Dowédztwo Gtéwne GL i AL, Zbidr dokumentow z lat 1942-1945.
Rozkazy, instrukcje, requlaminy, Warszawa 1967, pp. 346-368

32 Throughout nearly the entire postwar period, the communist authorities and their associated
historians upheld the claim that the Polish Workers’ Party (PPR) had been founded by Polish communists
in Warsaw. The inconvenient truth — that the party was in fact established in the Soviet Union, a fact
deliberately concealed — was regarded as shameful and systematically downplayed.

33 This fact is emphasized by Wtadystaw Gomutka in his memoirs Pamietniki, Vol. Il (Warsaw, 1994).
He wrote: "In the archives of this [former CPSU — emphasis G.G.] there is [...] a resolution of the Executive
Committee of the Communist International on the establishment of a communist party in Poland [...]. The
decision to establish the Polish Workers' Party was made there, the composition of its founding group was
determined [...]. The party’s leading trio was also appointed there [...]. In other words, it was not the Initiative
Group that established the PPR, as official historiography claims - but the Comintern was the parent
of the PPR, fulfilling, as always, the task assigned to it by the All-Union Communist Party (Bolsheviks)
[emphasis — G.G.].[...] The PPR was established as a communist party belonging to the Communist Interna-
tional, as its Polish section” (pp. 98-99). Gomutka's memoirs, published posthumously, reveal a considerable
number of crucial facts concerning the behind-the-scenes functioning of the communist movement and
its dependence on the Soviet hegemon. Given Gomutka's wartime position in the PPR leadership and his
postwar access to top-secret documentation, the credibility of these statements is beyond serious doubt
in many respects.

34 The Comintern first attempted to reconstitute the Communist Party in the summer of 1939 in
France, drawing on Polish communists who had fought in the International Brigades during the Spanish
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During this period, groups of Polish communists gathered in special centres in
the USSR were organised for transfer to occupied Poland. Once deployed, they were
to operate within the new structure, designated the PPR, for which programmatic
documents were prepared in advance.>> From the outset, this organization - like its
predecessor — retained the status of the Polish section of the Comintern and thus, in
reality, of the VKP(b), although for tactical reasons this dependency was deliberately
concealed.?®

However, in this case, the subordination to the Soviet command centre was far
stronger than had been the case with the leadership of the pre-war Communist Party
of Poland (KPP). This resulted from the fact that virtually all communists transferred
into occupied Poland were Soviet citizens and, at the same time, members of the Bol-
shevik Party [WKP(b)].37 Significantly, the majority of them did not avail themselves
of the formal opportunity to reclaim Polish citizenship following the Polish-Soviet
agreement of July 1941 but instead retained their Soviet nationality.>® Thus, from
the very outset, the leadership of the PPR3*? was composed of Soviet citizens and, in
this sense, it cannot be regarded as a genuinely Polish organisation.

Civil War. These efforts were soon abandoned but were resumed after the outbreak of the German-Soviet
warin 1941.

35 This is clearly evidenced by Gomutka's memoirs (W. Gomutka, op. cit, pp. 97 et seq.)

36 W. Gomutka, op. cit, p. 97, emphasized: "The PPR was established as a communist party belonging
to the Communist International, as its Polish section [...]. After commencing its activities in the country, in
its official press organs and publications, the PPR claimed to be an independent party from the Comintern
and not to be part of its framework as a Polish section [...]. The official distancing itself from the Comintern
was aimed at convincing Polish society that the PPR — unlike the former KPP —was not controlled from the
outside by the Comintern, i.e. Moscow.”

37 W. Gomutka recalls his “accession” to the CPSU as follows (p. 63): “Party officials, appreciating

my revolutionary past and the communist attitude to work demonstrated at my post at the Biblos factory,
intend to recommend me to the Central Committee of the CP(b)U in Kyiv as a candidate for membership in
the All-Union Communist Party (VKP(b)). Of course, | agreed and thanked [them] for such a high distinction.”

38 Under this agreement, the Soviet authorities were to announce a so-called amnesty, under which
persons who had held Polish citizenship before 17 September 1939, and who had subsequently been
compelled to accept Soviet citizenship, were granted the right to apply for the re-recognition of their
Polish citizenship. The very form of this measure was inherently scandalous, since its name and procedure
implied that such people were guilty of a crime from which the Soviet authorities were now magnanimously
absolving them. Nevertheless, for hundreds of thousands of Poles it constituted a “last resort” before
the prospect of final incorporation into the Soviet Union. The communists, however, reasoned and acted
differently. Moreover, it is not entirely clear whether a significant number of them formally renounced their
Soviet citizenship after the war. Among the most prominent figures, only W. Wasilewska openly declared
herself to be a Soviet citizen, and later even settled permanently in the Soviet Union.

39 Soviet citizens and members of the VKP(b) included Marceli Nowotko, Pawet Finder, Wtadystaw
Gomutka, Franciszek J6zwiak, Bolestaw Bierut, Matgorzata Fornalska, and Ignacy Loga-Sowinski. Among
those who were not transferred to Poland at that time, virtually the entire communist leadership based
in the Soviet Union, grouped in the so-called Central Bureau of Polish Communists, comprised Wanda
Wasilewska, Alfred Lampe, Jakub Berman, and Stanistaw Radkiewicz. These individuals arrived in Poland
in July 1944 together with the so-called Polish Committee of National Liberation.
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It should also be stressed that, although the PPR leadership occasionally
proclaimed its intention to rebuild a Polish state, the character of this supposed
independence was never clearly defined.“? This ambiguity was symptomatic of
the fundamental reason why communists had remained outside the boundaries of
legitimate political life in the Second Polish Republic,#* and why this marginalisation
persisted during the first phase of underground activity in 1939-1941. Even before
the outbreak of the Second World War, activity within communist organisations
was considered an attack on the constitutional foundations of the state and on the
independence of Poland itself, and as such was subject to prosecution under Polish
criminal law.*2

After September 1939, the openly anti-Polish stance of the dissolved KPP became
evident in the massive participation of communists in dismantling all manifestations
of Polish statehood in the territories of the Republic of Poland occupied by the USSR,
as well as in their involvement in repressions carried out against Polish citizens in
those areas.*?

Following its establishment, the PPR adopted an overtly hostile position towards
the constitutional authorities of the Republic of Poland: both those operating in exile
(the President of the Republic, the Commander-in-Chief, and the Prime Minister)
and their domestic representatives (the Government Delegate for Poland and the
Commander of the Home Army).4* It was equally hostile to the postulate of preserving

40 It should be noted that the various national branches of the All-Union Communist Party (Bolsheviks)

—the Lithuanian, Latvian, and Ukrainian parties — also proclaimed their intention to build an independent
Lithuania, Latvia, and Ukraine. Yet the communist understanding of “independence,” shared by these
parties and by the Soviet hegemon, was entirely instrumental. Thus, Ukraine was “independent” within the
USSR (even possessing its own representation at the UN), Mongolia was “independent,” and the so-called
“people’s democracies” became “independent” after 1945. In this context, programmatic theses about
an independent Poland, even when they occasionally appeared in PPR documents, must be interpreted
precisely in the sense indicated above.

41 The predecessor of the PPR, the Polish Communist Party, was banned by the Polish authorities
in January 1919. Its anti-Polish stance became fully apparent in the summer of 1920 when, counting on
a Bolshevik victory, it formed a “provisional government” intended to assume power after the destruction
of Poland. The communists adhered to this programme of dismantling an independent Polish state, free
from "Soviet friendship,” until 1944.

42 The Penal Code of 1932 (Dz. U. RP of 1932, No. 60, item 571), the Regulation of the President of
the Republic of Poland of 24 October 1934 on certain offences against the security of the State (Dz. U. RP
of 1934, No. 94, item 851), and the Regulation of the President of the Republic of Poland of 21 November
1938 on the protection of certain state interests (Dz. U. RP of 1938, No. 91, item 623).

43 Regardless of the fact that the Polish state continued to exist and its institutions remained in oper-

ation, Polish communists not only enthusiastically welcomed the new Soviet statehood and its associated
socio-economic system but also became fully engaged in the functioning of the aggressor's structures. In
doing so, they participated in all measures aimed at dismantling Polish statehood and its institutions in
the territories occupied by the Soviet Union.

44 The PPR Programme Declaration of November 1943 stated, among other things: "The mandates of
all kinds of appointees [...] selected for these positions by the so-called Delegation of the Government-in-Ex-
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the integrity of the Republic after the war.*® In reality, the PPR’s call for “friendly” relations
with the USSR was nothing other than a deliberate policy of subordination to Moscow —an
approach that, in effect, aimed at the destruction of the independent Polish state.

The fact that the communists understood “independence” in a very specific and
conditional way was made clear in 1943 during their negotiations with the leadership
of the Polish Underground State.

The talks between the PPR and representatives of the Government Delegation for
Poland collapsed when the communists were asked to: 1. declare unequivocally that their
party was not an agency of the Comintern. 2. recognize the inviolability of the Republic of
Poland's eastern borders, and 3. submit to the authority of the legal organs of the Repubilic,
represented by the Government Delegate and the Commander of the Armed Forces.

The leadership of the Polish Underground State expected the PPR to confirm these
commitments publicly through the press. As Wtadystaw Gomutka later wrote, "these
conditions were calculated to break off the talks; they effectively amounted to a demand
for unconditional political capitulation from the PPR. Therefore, the PPR representatives
firmly rejected them.”46 But why, one may ask, could this alleged “patriotic force” not state
that it was independent of the Comintern? Why were these supposed "patriots,” unlike
all other Polish political organizations of the time, unable to share the common position
of loyalty to the constitutional authorities of the Republic — authorities recognized
internationally by every state in the world except Germany and its satellites, and at that
moment also formally recognized by the Soviet Union?

Why, when given a unique opportunity to break from the line adopted in 1918 and
consistently pursued thereafter — that is, the rejection of an independent Polish Repub-
lic — did they once again refuse to align themselves with the Polish patriotic camp?

The program and stance of the PPR were binding also on its armed formations, the
Gwardia Ludowa (People’s Guard) and later the Armia Ludowa (People’s Army). As military
extensions of the PPR, they were fully subordinate to its political leadership and accepted
its program in its entirety.

Both the PPR and the GL/AL were not merely organizations that verbally opposed the
independent Polish state; they also carried out concrete actions harmful to Polish state
institutions and citizens.

ile or other reactionary factors are immediately invalidated. [..] The most important goal that the Sanacja wants
to achieve with the help of the Home Army is to seize power in the country at a turning point. [..] The filthy civil
war initiated by the blackest reaction, in which Sanacja units of the Home Army are also participating, finds its
ideological roots in Hitlerism (...). The PPR, aware of the goals, role, tasks and character of the government-in-exile
in London and its Delegation in the country, resolutely opposes the assumption of power by these factors in
liberated Poland.” Main Command of the GL and AL..., pp. 346-368.

45 As W. Gomutka recalls: “In the first half of 1943, an order arrived from Moscow (coded by Dimitrov) for

the Polish Workers' Party (PPR) to cease all activities in the formerly Polish territories of Ukraine and Western
Belarus, and for the existing PPR organizations in these territories to be possibly incorporated into the network
of Soviet underground organizations.” W. Gomutka, op. cit,, pp. 102-103.

46 W. Gomutka, op. cit, p. 53.
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From the outset, one of the main lines of activity of the PPR was espionage
directed against Polish public authorities.#” This included identifying the structures
and leadership of the clandestine Armed Forces and the underground civilian ad-
ministration of the Republic, and transmitting this intelligence to foreign, non-Polish
centres.“® Between 1942 and 1945, such activities directly contributed to the arrest
of representatives of Polish state institutions by foreign security services.*? In this
sense, their actions were unmistakably anti-state.

Moreover, PPR-associated formations also conducted armed attacks on repre-
sentatives of the Republic’s institutions and engaged in operations against Polish
state bodies between 1942 and 1945 — acts that were in direct violation of Polish
law in force at the time.>°

47 nthe opinion of W. Gomutka: “"The almost complete isolation of the PPR within the Polish political

underground gave rise in Moscow to the idea of using the communist cadre within its ranks — mainly former
KPP members - for intelligence work on behalf of the Soviet Union, and of creating from this cadre, already
partly recruited by Soviet intelligence, a network of intelligence cells within the party, operating with the
assistance of party and guard organisations [...]. This is the genesis of the directive addressed to the three
leading figures of the PPR, contained in [..] Dimitrov’'s telegram to Nowotko of 19 August 1942, which
stated: 'you should organise a special intelligence service at the Central Committee, (...) which entailed the
subordination of the Information Department of the Main Staff of the GL to T. Duracz'.” - Ibid., p. 241. In
practice, this translated into concrete directives concerning the infiltration of the structures of the Polish
Underground State, as illustrated by the intelligence instruction of the Main Staff of the GL of 1942 or
1943: "Our people sent into the territory of the Republic of Poland and, after installing themselves there
under the same conditions as those who formed the Polish People’s Republic, should learn: 1. all the secrets
of the Polish Underground State by systematically penetrating it, 2. the military and political structure of
the Polish Underground State (starting from the basic unit upwards), 3. the military and political strength
of the Polish Underground State, [...], 4. military and political instructions of all kinds (especially secret
instructions), 5. the precise personal details of those in charge of the Polish Underground State, as well
as their location, 6. the entire military, political, and technical apparatus of the Polish Underground State,
[...]." = Archiwum Akt Nowych, 199/1-1, pp. 38-38a.

48 The necessity for communists to serve Soviet intelligence was so self-evident that even Gomutka
acknowledged it almost half a century later, writing: "People assigned to intelligence work began to be
transferred much earlier, starting in the first months of 1940, and even as early as the end of 1939. At
that time, former members of the KPEP (Communist Party of Western Belarus) were not yet accepted into
the All-Union Communist Party (WKP(b)), but this had no significance for the heads of Soviet intelligence
when recruiting these people for intelligence work in the country [...]. Unfortunately, | do not know what the
relevant Soviet bodies intended for me, whether as a member of the All-Union Communist Party (WKP(b))
they intended to include me in the group of former KPEP members designated to organize the Communist
Party (PPR) in the country, or whether they intended to transfer me to the country for intelligence work even
before the German attack on the Soviet Union. The latter option was most likely considered.” = W. Gomutka,
op. cit., pp. 63-64.

49 The most striking example of this cooperation was the support given to the NKWD during the arrest

of the leadership of the Polish national authorities, headed by Deputy Prime Minister Jan St. Jankowski, in
Pruszkow at the end of March 1945.

50 The activities of underground communist structures, in the form in which they were conducted on
Polish soil in 1942-1945, clearly met the criteria of more than twenty articles of the provisions referred to
in footnote 20. These were precisely the regulations that had formed the legal basis for holding communists
criminally liable for anti-state activity in the period up to 1 September 1939.
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In addition, the "military” operations>! carried out by GL/AL units, uncoordinated
with and insubordinate to the Polish military command, repeatedly provoked harsh
reprisals by the occupiers, resulting in widespread suffering among the civilian
population.>?

These actions not only undermined the interests of the Polish state and nation
but were also executed under the direction, and in the interest, of the Soviet au-
thorities.

From the perspective of the criminal law of the Second Polish Republic, the
PPR and its associated armed organizations constituted criminal associations. Their
activity posed a direct threat to the constitutional foundations of the Republic’s
political system, aiming to overthrow it by force.

Under applicable law, both those who directed such organizations, regardless of
their degree of involvement in specific crimes, and those who knowingly participated
in their activities, bore full criminal responsibility.>?

The fundamentally different legal nature of the communist resistance structures
becomes quite evident in this context. Unlike the organizations of the Polish Under-
ground State — which were rooted in the constitutional continuity of the Republic -
the communist underground was created by foreign centres of power and used Polish
citizens, often unaware of the true character of the organizations they joined, as
instruments of a policy directed against the independence of the Polish state.

51 The so-called guerrilla warfare launched in the summer of 1942 was, of course, not coordinated
with the military authorities of the Republic of Poland — namely, the Home Army command — which
rendered it in practice a "wild” undertaking. In reality, at least until the end of 1943, this "people’s war”
largely consisted of plundering operations directed against “landowners” and “exploiters,” that is to say,
Poles themselves. Numerous reports of such “operations,” preserved in the holdings of the Archives of
Modern Records, attest to the almost criminal character of a significant proportion of these GL/AL "units.”

52 These “operations,” which only incidentally targeted the Germans, invariably provoked brutal
reprisals by the occupiers against the local civilian population, which in most cases had no connection
whatsoever with communist activity. This was the case, for example, in Piotrkéw Trybunalski, following the
notorious first “action” by a GL “partisan” detachment in June 1942.

53 Jtis worth mentioning that Article 166 § 1 of the Penal Code provided that criminal liability applied

to “anyone who participates in an association aimed at committing a crime,” while § 2 of that same article
imposed aggravated liability on those who founded such an association “or directed it.”
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Chapter 6
"People’s Poland” 1944-1947

OnJuly 22, 1944, Moscow radio announced the formation of the so-called Polish
Committee of National Liberation (Polski Komitet Wyzwolenia Narodowego, PKWN).
At the same time, the committee’s "manifesto” was broadcast, supposedly issued in
the “first liberated Polish city” — Chetm Lubelski.t

In reality, the first group of PKWN members did not arrive in Chetm from the Soviet
Union untilJuly 27, 1944. Less than a month later, on August 15, 1944, the first issue
of the Journal of Laws of the Republic of Poland appeared. It included a document
titled Act of the KRN of July 21, 19442 and the text of a Manifesto,® as well as, among
others, the KRN Act of August 15, 19444 Curiously, and very tellingly, all issues of the
Journal of Laws published in 1944 contained a note stating that they were edited
in Krakéw — a city that remained under German occupation until the January 1945
offensive.

According to historiography and propaganda of the Polish People’s Republic,
these events constituted the beginning of the process of creating the political foun-
dations of "People’s Poland.” This was described as a revolutionary process, whose
essence was the establishment of a new political framework in which the previously
dominant capitalist order, supported by the bourgeoisie and the landed gentry, was
to be replaced by the dictatorship of the proletariat — the working masses of town
and countryside.

One of the key studies defining the communist system of the Polish People’s
Republic highlighted the importance of this revolutionary breakthrough in relation
to the Constitution of 1921, stating: "The people’s government arose in a revolution-
ary manner and, as such, was not bound by the legal principles of the overthrown
system.”>

This statement — which became a dogma of constitutional thought in the People's
Republic of Poland® - captured the essence of how the regime interpreted the years

See more on this in: W. Géra, Powstanie wtadzy ludowej w Polsce, Warszawa 1972.
Dz. U. RP (Lublin) 1944, No. 1, item 1.

|bid., annex.

Dz. U. RP (Lublin) 1944, No. 1, item 3.

Z.Jarosz, S. Zawadzki, Prawo konstytucyjne, Warszawa 1980, p. 34.

o U A WON

As another leading constitutionalist of the Polish People’s Republic, F. Siemieriski, observes in
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1944-1945. The period was thus depicted as a revolution in which the old order
was overthrown and replaced by a new people’s state.

To understand and evaluate what actually happened in Poland at the turn of July
and August 1944, and how these events affected the continuity of the Second Polish
Republic, it is necessary to set aside propaganda clichés and examine the facts as
they unfolded in the first half of 1944,

It must be stressed that the creation of the political foundations of the Polish
People’s Republic occurred in conditions of profound chaos. The process was de-
termined less by a consistent vision on the part of Polish communists than by the
shifting needs of Soviet policy.

This chaos and disorder stemmed from the conviction among communists that
"rebuilding” Poland would follow the model implemented in the Eastern Borderlands
in September and October 1939. They did not know Stalin’s ultimate intentions —
whether Poland was to be an “independent” state along the Mongolian model or
the seventeenth republic of the USSR — but they were certain that they would act as
the executors of his will. Both the Moscow-based Central Bureau of Polish Commu-
nists (Centralne Biuro Komunistéw Polskich, CBKP) and the Union of Polish Patriots
(Zwiazek Patriotéw Polskich, ZPP), as well as the domestic leadership of the Polish
Workers' Party (Polska Partia Robotnicza, PPR) and the Homeland National Council
(Krajowa Rada Narodowa, KRN), assumed that Soviet legal and political structures
would simply be transplanted into Poland. When the international situation required
them to maintain the appearance of Polish state continuity under their control, they
improvised. They referred to the Constitution of 1921, adopted elements of the pre-
war legal order in areas of social and economic life, and simultaneously experimented
with new institutions and legal frameworks.

The most important political institution of this transitional period was the KRN.
The initiative to establish it came from Wtadystaw Gomutka, then a member of the
Central Committee of the PPR.7 It is worth noting that Pawet Finder, the last surviving
member of the original “leading trio”® and de facto head of the PPR, was at best
sceptical of the plan to create the KRN.

Constitutional Law (Warszawa — Poznan 1980, p. 43): “The PKWN Manifesto, as well as other documents
and normative acts adopted by the KRN and the PKWN, indicated a revolutionary way of establishing
a new government. This government did not refer to the law [i.e., the constitution — G.G.], but to the will of
the nation, and sought its justification therein [...]. It can therefore be said that in the years 1944-1945 in
Poland we are dealing with a revolutionary takeover of power by a new group of people, in @ manner that
disregarded the law in force until then.”

7 W. Gomutka, Pamietniki, vol. I, p. 336.

8 Letus recall that the three-person party leadership, appointed by Stalin and Dimitrov while still in
Russia, consisted of Marceli Nowotko, Bolestaw Motojec, and Pawet Finder
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During the bitter disputes over the KRN's establishment and structure, Finder
and his closest collaborator, Matgorzata Fornalska, were arrested by the Germans.
The circumstances of their arrest remain unclear to this day, not least because of
the unreliability of Wtadystaw Gomutka's memoirs, which provide contradictory and
evasive accounts of the episode.

In his postwar memoirs, Wtadystaw Gomutka expressed the conviction that Pawet
Finder, by consenting to the creation of the KRN during the Central Committee
meeting of November 7, 1943, acted with some form of Moscow's approval for this
initiative.?

Following the arrest of Finder and Matgorzata Fornalska, Gomutka's faction took
control of the Polish Workers' Party (PPR), and it was this group that drove forward the
idea of establishing the KRN. Yet Stalin and the Central Bureau of Polish Communists
(CBKP) regarded this leadership with deep mistrust. Moscow severed contact with
the Gomutka centre, withheld recognition of the KRN, and even dispatched Leon
KKasman's combat group to Poland with explicit orders to isolate or, if necessary,
remove the PPR leadership by force.°

Itis telling that even the very architect of the KRN - a body that was supposed
to serve as the "political representation of the Polish nation” - could not conceive
of creating such an institution without the sanction of a foreign power. This fact
alone reveals how dependent the KRN's founders were on external actors, casting
serious doubt on the legitimacy of their claim to represent “the will, aspirations, and
interests of the broadest masses of Polish society.”!!

Even Gomutka himself later admitted the true character of the institution estab-
lished on the night of December 31, 1943, to January 1, 1944. He wrote that, apart
from the PPR, the People’s Guard (GL), and the Union of Young Fighters (ZWM), “the
remaining organizations [...] were pure fiction in the sense that they were represented
by members of the PPR who, in the pre-war period, had taken some part in their
activities or belonged to them as members."1?

9 W. Gomutka, op. cit., pp. 363-364. A similar view of Gomutka's reasoning and Finder's stance
is presented in P. Gontarczyk’s very insightful monograph, Polska Partia Robotnicza. Droga do wtadzy
1941-1944, Warszawa 2003, p. 306 et seq.

10 The purpose of sending Kasman and his “"partisans” emerges unequivocally from W. Gomutka’s
memoirs, and in this case too it is difficult to assume that, writing many years later, he did not carefully
consider the significance of this thesis. W. Gomutka, op. cit., p. 403.

11 Excerpt from the Deklaracja Programowa KRN adopted at the first KRN meeting on January 1, 1944,
[in:] Protokét pierwszego plenarnego posiedzenia KRN, bmdw, p. 37.

12 W. Gomutka, op. cit., p. 342. Elsewhere, Gomutka, when describing the first KRN meeting (at

which he was not present), recalled that some of those gathered had no idea what kind of meeting they
were attending, with whom, or for what purpose. One of the participants, upon realizing the nature of the
gathering, attempted to leave but was forcibly detained “for conspiratorial reasons.”
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These recollections align closely with the content of the documents adopted
that night. Neither the "Program Declaration of the KRN nor the "Statute of National
Councils” identified the sovereign authority by which the KRN had been established.
Article 1 of the Statute'® proclaimed instead that “the moral and legal basis on which
national councils are established is the will of the broad masses expressed in the
selfless armed struggle of the Polish people against the occupier.” Even allowing for
wartime circumstances and revolutionary phraseology, such language could hardly
be regarded as an expression of the will of the Polish nation in any meaningful sense.
The vague reference to "broad masses” and the suggestion that the "Polish people”
merely “express” this undefined will through struggle reveal that sovereignty was
not vested in the nation at all, nor even in the "working people of town and village” -
the classical formula of Soviet constitutional doctrine. The KRN thus presented
itself instead as a “leadership” body, supposedly uniting “the entire nation” for the
purposes of resistance and hastening victory.

The Statute, the authenticity and reliability of which — at least in the version
publicized after 1945 — may rightly be questioned,** went on in Article 9 to define
the "special powers” of the KRN. These included the claim that the KRN would act
“outside the state on behalf of the Polish nation until the establishment of the
Provisional Government” (point 1), and that it would itself appoint that Provisional
Government “at a moment deemed necessary for the interests of Poland” (point 3).
Once created, the Provisional Government was to be vested with plenipotentiary
authority “in the sphere of exercising power.”

Article 3, meanwhile, laid out the principles for the formation of councils, includ-
ing the KRN itself, established rules for delegating representatives, and allowed for
the co-option of "particularly valuable individuals with democratic and progressive
views.”

One might reasonably expect that such a document, drafted in conspirational cir-
cumstances claimed to embody the “revolutionary will of the people,” would form the
foundational legal basis for the revolutionary authorities that emerged after 1944.
With such a text available, and given the favourable political climate, even a modest
awareness of the importance of legal foundations for new institutions should have
ensured its centrality. Yet, strikingly, the "Statute” was never invoked in any official
decisions or documents produced in July and August 1944 — or thereafter.

This situation appears all the more peculiar given that, according to Wtadystaw
Gomutka, the materials from the first KRN meeting had been forwarded by Leon

13 protokét pierwszego plenarnego posiedzenia KRN, bmdw, p. 30.

14 The basis for these doubts — arising from the failure to preserve the original document and from
the discrepancies between the known draft of the Statute and the versions published at various times —is
analysed below.
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Kasman to Moscow as early as January 1944.1> Two subsequent KRN delegations
were also said to have delivered them to Moscow. Is it therefore conceivable that,
when the most important institutional decisions and resolutions were being made
in Moscow in July 1944 - highly significant decisions — and while in possession
of a document?® ostensibly so firmly grounded in revolutionary legitimacy, it was
possible to ignore it altogether?

The doubts outlined here compel us to ask whether this document was not only
known in Moscow, but whether it even existed in 1944 in the form and content
familiar from its later publications.

The adoption of the Provisional Statute of National Councils at the first KRN
meeting was reported by the KRN's official organ, Rada Narodowa, in an issue dated
January 20, 1944 (although it was certainly released much later). In his note to
Kasman dated January 12, 1944, Gomutka himself uses the term "Statute of National
Councils.”*” The problem, however, is that — as numerous indications suggest — it
remains unclear what document, if any, was actually adopted that night.

Several elements illustrate the uncertainties surrounding the “statute™

1. The surviving draft statute, signed by four people using their pseudonyms,
differs fundamentally from the document that is now claimed to have been adopted
at the meeting. Moreover, the discussion recorded in the minutes — precisely where
such provisions should have been debated — entirely bypasses the statute and
makes no mention of its content. This dissonance stands in sharp contrast to other
agenda items. Given that the draft "adopted unanimously,”*® as noted in the minutes,
diverges so significantly from the “statute” later published in Rada Narodowa (and
from subsequent editions, which themselves differed in some respects), we are left
uncertain about the actual content of the “acts” allegedly adopted.

2. The minutes omit entirely the sharp conflict between Gomutka and Bierut
regarding the establishment of local national council structures — an issue central
to the future functioning of the institution.?

3.The minutes contain plainly absurd claims, such as Jozef Kwapinski's supposed
appointment as Prime Minister of the Polish Government?® and the PPS-WRN's

15w, Gomutka, op. cit., p. 379.
16 A Burda, pp. 32-33.

17 W. Gomutka, op. cit, p. 381.

18 Protokét z pierwszego plenarnego posiedzenia KRN, Warszawa, b.d.w., p. 30.

19 Gomutka presents this dispute as a fundamental one. He stresses that the issue was not merely

about maintaining the principles of clandestine activity, but above all about his reluctance to establish
a network of bodies whose existence could clearly be classified as a replication of the Soviet system. This
was precisely what Gomutka consistently sought to avoid. W. Gomutka, op. cit., pp. 364-369.

20 Interestingly, Kwapinski's candidacy for prime minister was considered after Mikotajczyk’s resig-

nation in the autumn of 1944. However, following Arciszewski's arrival from Poland, the leadership of the

123



Polonia Restituta. The Structure of the Polish State in the 20th Century

assumption of the Delegation in the country, with the laconic note that this "does
not bode well."21

Leaving aside, for the moment, the issue of authenticity, what seems most striking
is that this "statute” played no role whatsoever in the actual establishment of the
new government, and its existence was not even acknowledged in subsequent legal
acts or political declarations.

The creation of the Polish Committee of National Liberation (PKWN) and the
initiation of the KRN's activity in Lublin bore no formal connection to the provisions
of the supposed statute. Nor did the so-called KRN Delegation in Moscow rest on
any statutory foundation. In its known version, the statute provided for no “rep-
resentation” of the KRN to make decisions on the establishment of a provisional
government — still less the creation of the PKWN —although it did, curiously, include
a provision on designing the council's official seal. It must also be mentioned that
of the eight KRN delegates dispatched to Moscow, only four (Zymierski, Spychalski,
Litwin, and Os6bka-Morawski) were actual members of the KRN. The other four
were not members at all. Indeed, of the eleven members of the "KRN Delegation”
established on July 18, only three belonged formally to the KRN. This "election” of
the KRN delegation, carried out in Moscow without the knowledge of the KRN in
Poland, was in fact organized by the Presidium of the Union of Polish Patriots (ZPP),
with participation from several KRN delegates.?? At no point during the meeting — nor
during the establishment of this delegation — was there any reference to the content
of the purported statute. The same applies to the creation of PKWN. According to
official accounts, it was established by a KRN decision. Yet in the text of the KRN
act founding this body, published in the first issue of the Dziennik Ustaw reissued in
Lublin, there is likewise no recognition of the existence of the statute supposedly
adopted at the first KRN meeting.

At the second meeting of the Krajowa Rada Narodowa (KRN), held in Lublin
on August 15, 1944, an act on the temporary procedure for issuing decrees was
adopted.?? It did not contain a single reference to the earlier “statute,” nor did it
allude to its provisions — particularly Articles 224 and 9.2

Polish Government was ultimately entrusted to him. This fact may indicate that, when drafting the minutes
of the first KRN meeting at a later date, the authors of the document simply confused the chronology and
inserted events that actually occurred much later into the record.

21 Pprotokeét..., p. 29.

22 For a broader account of the background of the creation of the KRN and PKWN, see T. Zer’wczykowski,
Dwa komitety 1920-1944. Polska w planach Lenina i Stalina, Paris 1983, p. 106 ff.

23 Dz U.RP (Lublin) of 1944, No. 1, item 3.
24 Article 2 of the Statute stated that the KRN exercised power over the entire territory of Poland.

25 Article 9, final sentence, stated that the KRN “shall grant the Government plenipotentiary powers
in the exercise of authority.”
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Similarly, the decree of the Polish Committee of National Liberation (PKWN) of
August 21, 1944, which restored the offices of voivodes and starosts,?® also made
no mention of the "statute” and ignored Article 8 entirely, an article which defined
the competences of the national councils. An examination of other legal acts issued
in Lublin in July, August, and early September 1944 likewise reveals no reference
whatsoever to this supposedly foundational document. Even if one were to assume
that the KRN delegates traveling to Moscow had failed to bring with them such
a fundamental text (though research claims the documents had in fact been sent
there earlier),?’ it defies belief that none of the KRN members or PPR activists who
arrived in Warsaw possessed even a single copy.

Between June and early September 1944, the communists behaved as if the
document allegedly adopted in Warsaw did not exist at all. All available evidence
suggests that the “Provisional Statute of National Councils,” at least in the form
known today, was a later fabrication.

This conclusion is further reinforced by the treatment of the statute in the schol-
arship of the Polish People’s Republic. The constitutionalists Jarosz and Zawadzki
devoted only two sentences to this supposedly fundamental act of the first KRN
meeting: "The Provisional Statute only announced that at the appropriate moment
it would establish a Provisional Government. It also announced the establishment
of a national assembly in independent Poland, selected through five-adjective elec-
tions.”?8 For them, “the first, most general, and fundamental act” establishing the
legal foundations of the new system was the PKWN Manifesto of July 22,29 1944.
This interpretation also dominated in the classic treatises on the constitutionalism
of the People’s Republic, such as those by W. Skrzydto3® and A. Gwizdz.3?

Similarly, in the 1976 study of the KRN edited by A. Burda®? — one of the leading
constitutional lawyers of the People’s Republic — the Provisional Statute is marginal-
ized. While it is briefly discussed across three pages, it is completely omitted in the

26 Dz. U.RP (Lublin), No. 2, item 8.

27 For example, Gomutka in his memoirs writes that he passed the content of the Statute, together

with a note dated January 12, 1944, to Kasman.

28 7 Jarosz, S. Zawadzki, op. cit, p. 31.

29 Ibid, p. 32.

30 W. Skrzydto, Charakter i znaczenie polityczno-prawne Manifestu Lipcowego PKWN, “Czasopismo
Prawno-Historyczne”, Poznan 1959, vol. XIL.

31 A Gwizdz, Manifest Lipcowy i analogiczne akty proklamacyjne wtadzy ludowej, "Pafistwo i Prawo”,
Warszawa 1969, no. 7.

32 A Burda, Odbudowa paristwowosci polskiej. Zasady prawne nowego ustroju, [w:] Krajowa Rada
Narodowa, pod red. A. Burdy, Wroctaw-Warszawa-Krakéw-Gdansk 1976. A. Burda, Odbudowa paristwowosci
polskiej. Zasady prawne nowego ustroju, [in:] Krajowa Rada Narodowa, ed. A. Burda, Wroctaw-Warszawa—
Krakéw-Gdansk 1976.
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account of the events leading to the establishment of the PKWN (pp. 49 ff.). For the
constitutionalists of the People’s Republic, in practice, the statute did not exist.

This silence was not accidental. Openly denying the significance — or even the
existence — of the KRN's alleged founding document was the only way to reconcile
the glaring contradictions created by Stalin and his Polish subordinates during the
chaotic manoeuvres in Moscow between July 19 and 22, 1944,

When Soviet forces occupied part of the territory of the Republic of Poland in
the first half of 1944, Stalin proceeded in July to establish the Polish Committee of
National Liberation as the provisional administrative authority for the area between
the Bug and Vistula rivers. A. Burda, cited above, described this process in the fol-
lowing way:

"On July 20, 1944, members of the KRN delegation in Moscow, together with rep-
resentatives of the Main Board of the ZPP, established the KRN Delegation for the
Liberated Areas. On the evening of that day, the decision was taken to transform the
Delegation into the Polish Committee of National Liberation (PKWN). On July 21, 1944,
PKWN began its operations. A day later, the historic text of the PKWN Manifesto was
announced, which became the constitutional foundation of the new state.”3

Further specifying his theses, A. Burda wrote:

"On July 21, 1944, the KRN issued an act establishing the PKWN,"34 but in a footnote
Burda clarified: "In reality, the legal act establishing the PKWN was not issued by the
KRN itself, but by the KRN Delegation residing in Moscow, prepared together with mem-
bers of the Presidium of the Main Board of the ZPP. This document was subsequently
approved by the KRN and published in No. 1 of the Journal of Laws of the Republic of
Poland, issued in Lublin.”3>

Let us reiterate our previous findings. The so-called KRN Delegation, established
in Moscow on July 20, 1944, had no formal basis in the “Provisional Statute of the
National Councils.” In the version known today, the "Statute” made no provision
for the creation of any “representation” of the KRN empowered to decide on the
formation of a provisional government — let alone the establishment of the Polish
Committee of National Liberation (PKWN) — though it did contain room for defining
the design of the council's seal.

33 A Burda, p. 49.
34 Ibid, pp. 64-65.
35 Ibid., p. 65, footnote 4.
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At no point during the meeting that created this Delegation was there any ref-
erence to the "Statute.”

The mostimportant legal finding here is that no KRN meeting was held on July 21,
1944 —in Warsaw, Lublin, Chetm, or Moscow. Consequently, no "KRN Act” could have
been issued on that day, contrary to A. Burda's claim (although it is clear he meant
the adoption of a law).3®

It seems obvious then that the document titled Act of July 21, 1944 on the Estab-
lishment of the Polish Committee of National Liberation, signed by Bolestaw Bierut and
published as item 1 in the first issue of the Journal of Laws of the Republic of Poland
of August 15, 1944, is a fabrication that never existed in reality.

The same applies to the process of establishing PKWN. As noted, its creation was
supposed to derive from the "KRN Act” of July 21, 1944. Yet we know no such act had
been passed. What did occur was that, on July 20, 1944, in Moscow, the so-called
IKRN Delegation — formed that morning at Stalin’s instigation — was transformed into
PKWN in the evening.?” again on Stalin’s direct orders. Even leading PPR historians
later admitted that on July 20, "in the evening, following consultations with the Soviet
government, the name KRN Delegation was abandoned in favor of PKWN, without
any changes in personnel.”8

As with the KRN itself, the decisive factor in creating this body was the will of
the Soviet authorities — Stalin personally. The alleged representation of the "broad
masses,” or the “Polish working people,” only learned of the PKWN's existence from
Soviet radio broadcasts.

Rank-and-file communist activists in occupied Poland were even told that "“five
members of the PKWN remain under German occupation, where they lead the libera-
tion struggle and provide liaison with the State National Council. The names of these
five PKWN members, for understandable reasons, cannot be revealed.” Tellingly, even
Bierut - listed in the same publication as the signer of the "KRN Act” containing this
false claim — was unaware of it.

Finally, if the KRN had truly made the decisions attributed to it, and if these
had been consistent with the "Statute” allegedly adopted at its first session, then
under § 9(3) it should have elected a Provisional Government. Moreover, that same
provision authorized the KRN to grant such a government plenipotentiary powers “in
the exercise of authority.” Yet when the KRN convened at its third session on August

36 Inthe publication edited by Andrzej Gwizdz, Krajowa Rada Narodowa. Informator, which presents

all data concerning KRN sessions, we find only the information that the second session of the KRN took
place in Warsaw on January 2-23, 1944, and the third "in Lublin, already liberated from Nazi occupation,
on August 15, 1944" (p. 5).

37 A Burda, p. 49.
38 N. Kotomejczyk, M. Malinowski, Polska Partia Robotnicza 1942-1948, Warszawa 1986, p. 213.
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15, 1944, in Lublin, it adopted only an act on the temporary procedure for issuing
decrees with the force of law?? — without a single reference to the "Statute.”

A crucial issue in resolving the matters at hand is the question of the creators of
the Polish People’s Republic (PRL) referring to the March Constitution. The idea of
operating on the basis of the "democratic principles of the 1921 Constitution” was
Stalin’s own, conceived as a form of civilised camouflage for a revolutionary upheaval
— dictated by the demands of the international situation and the expectations of
the Allies.*0 It was precisely this consideration of external opinion that compelled
the Warsaw authorities to make repeated references to the 1921 Constitution. Yet,
as the authors cited above rightly point out, “the entire legislative practice during
this period, and the practice of state bodies in general, indicates that the people’s
government shaped the institutions of the political and socio-economic system
from the outset in a new way, relying primarily on new legal acts that by no means
corresponded to the liberal provisions of the 1921 Constitution.”4

Thus, the invocation of "democratic principles” was a hollow phrase, devoid of
practical consequences. Its real function was to circumvent the issue of constitutional
continuity with the Il RP, which might otherwise have followed the straightforward
formula of adopting the March Constitution in its entirety.

The authors of the PKWN Manifesto created significant difficulties for PRL con-
stitutionalists by declaring that "the KRN and the PKWN operate on the basis of
the Constitution of March 17, 1921, the only legally binding constitution adopted
by law.” For some scholars (e.g. Mycielski, and to some extent Grzybowski*?), this
served as an argument for asserting that the provisions of the March Constitution
remained applicable after 22 July 1944. By contrast, the dominant perspective in
scholarship (Dziatocha, Trzcinski, Burda) maintained that this statement should be
understood only in conjunction with the following sentence of the Manifesto: “"the
basic assumptions of the Constitution [...] will remain in force until the establishment”
of the Legislative Sejm. This, in their interpretation, meant that:

“the intention of the authors of the Manifesto — and this intention was, in essence,
consistently implemented*? in political practice during the KRN period — was to confer

39" Dz U.RP of 1944, No. 1, item 3.

40 One can, however, discern similarities in Stalin's conduct to the earlier policy of Alexander I. His
apparent liberalism, expressed in the granting of a Constitution to the Kingdom of Poland, turned out, as it
soon became evident, to be nothing more than a gesture aimed at international opinion; the Tsar and his
successors had no intention of taking their obligations seriously.

41 A Burda, op. cit, p. 33.
42 These positions are, among others, outlined by A. Burda, op. cit, pp. 76-77.

43 |n principle, because, as Burda himself writes with regard to the regulation of September 11, 1944,
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binding force not upon the entire text of the March Constitution, but only upon its
fundamental principles, selectively adapted to the objective needs of the evolving
political system of the people’s democracy.”44

Burda's statement therefore resolves the doubts of those who would seek el-
ements of continuity between the Polish People’s Republic and the Constitution
of 1921. This is also because A. Burda's formulation merely camouflages (under
the phrase “objective needs") the purely decorative and declarative nature of the
reference to the fundamental principles of the March Constitution. This is obvious
to anyone who is familiar with the actual content of those principles. And it is not
only a matter of the obvious fact — requiring no debate — that institutions such as
the KRN or the PKWN were not envisaged in the 1921 act. Among the fundamental
principles of this Constitution, we can list:

1. the republican nature of the state,

2. the sovereignty of the nation,

3. the separation of powers,

4. state unity with the autonomy of Silesia, and

5. respect for civil rights.#>

There is no doubt that the construction of the new system was based on the
principle of the supremacy of the working people of towns and villages, a principle
the communists understood in a way fundamentally contradictory to the principle
of the sovereignty of the nation. In this context, it must also be stated that the
understanding of Article 1 of the Constitution, which declares that "The Polish State is
a Republic,” was radically different. The redefinition of the sovereign within the state
also entailed a different understanding of the very concept of "Republic.”

The institutional model of the highest state authorities that emerged — later
confirmed in the Small Constitution of 1947 — negated the principle of the separation
of powers in favour of the concept of the concentration of state power, coupled with
the closely related principle of the leading role of the communist party.

Moreover, the unitary state, adopted as the foundation of the new system, not
only ignored the constitutionally guaranteed autonomy of Silesia, but also disre-
garded the constitutional position of local self-government communities.

It is hardly necessary to elaborate on the question of the observance of civil
rights and freedoms under the communist authorities.

this consistency was lacking. A. Burda, op. cit.,, p. 76.
44z Burda, op. cit.,, p. 77.
45 W. Komarnicki, Polskie prawo polityczne (Geneza i system), Warsaw 1922, p. 14 and following,
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Although numerous legal regulations, both before and after the adoption of the
Small Constitution, solemnly proclaimed adherence to these principles, in practice
they were empty declarations. More accurately, some specific articles of the 1921
Constitution were explicitly adopted, particularly in the Small Constitution. Yet
such selective borrowing of provisions — already lawfully derogated by the 1935
Constitution — was not, and could not be, evidence of continuity between the legal
system of the Polish People’s Republic and that of the Second Polish Republic. It
amounted only to the opportunistic repurposing of obsolete provisions for imme-
diate political needs, not to any genuine continuation of the political order of the
interwar Republic.

Under the agreement between the Soviet government and the Polish Committee
of National Liberation, the Soviet army and security apparatus maintained control
over the territory of the Republic of Poland. Administrative structures created in
subsequent months, with decisive Soviet support, led to the systematic dismantling
of all institutions and centers identifying with the Republic of Poland and its legally
constituted authorities, headed by the Polish Government.

As a consequence of subsequent decisions taken by the three major Allied
powers — the United States, Great Britain, and the Soviet Union — based on Stalin’s
imposed authorities, the so-called Provisional Government of National Unity (TRIN)
was established, gradually gaining international recognition. The same powers also
determined Poland'’s borders and the composition of its population.

Thus, all fundamental decisions concerning the postwar reconstruction of the
Polish state were made without reference to the legal Polish authorities, who pos-
sessed both constitutional and social legitimacy. At the same time, the pro-Moscow
centers twice cynically and brutally falsified the will of the Polish people: first in the
1946 referendum, and again in the parliamentary elections of January 1947.

Taken together, these elements justify the conclusion that the state entity
emerging under these circumstances, later called the Polish People’s Republic, was
under both domestic and international law a new state, entirely distinct from the
Polish statehood that had existed before the outbreak of World War Il. Until the
rigged elections of January 1947, the new communist authorities sought to avoid
emphasizing this fact too openly. The turning point came in 1947: the so-called Small
Constitution of February 1947, adopted by the Legislative Sejm, while superficially
referencing provisions of the March Constitution, in practice implemented the basic
principles of Soviet-style constitutionalism. Thus, even before the full phase of
Stalinization — the systematic imposition of Soviet models across politics, society,
and the economy at the end of 1947 — the foundations of the new political system
were already in place. These foundations were confirmed and consolidated by the
Constitution of 1952, modeled directly on the Stalinist Soviet Constitution of 1936,
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which crowned the process of building the state and simultaneously introduced its
new name: the Polish People’s Republic.

To conclude: consistently applying the interpretive framework proposed by W.
Komarnicki for the analysis of state formation, it might be surmised that on July
22, 1944, the creation of a new state — "People’s Poland,” later named the Polish
People’s Republic — was proclaimed. The act of creation occurred on that day, but
it was not spontaneous. It was not determined by internal Polish factors. The sole
decision-maker was the dictator of Soviet state.

A symbolic expression of this fact is the publication of the Journal of Laws of the
Republic of Poland, the first issue of which appeared on August 15, 1944. This marked
a radical departure from the Second Polish Republic, as it ignored the uninterrupted
publication of the Journal of Laws of the Republic of Poland in London. By August
15, 1944, eight issues of the Journal had already been published in London for that
year. Thus, if the true intention of the founders of the Polish People’s Republic had
been to preserve even a superficial reference to the Second Polish Republic, the
Lublin Journal of August 15, 1944, would have appeared as issue number nine, and
the legal acts it contained would have continued the existing sequence (beginning
with item number fifteen).46

It is worth mentioning that in November 1918, upon the emancipation of the
Regency Council and Jozef Pitsudski’s assumption of power, the title of the promul-
gating body was changed. The previously issued Journal of Laws of the Kingdom of
Poland was replaced by the Journal of Laws of the Polish State. This was a symbolic act
reflecting the changing legal status of the Polish state, addressed both to domestic
and international audiences. Yet, because Pitsudski was concerned with preserving
legal continuity in Poland, the numbering of the new promulgation body continued
from that of its predecessor.

The situation in 1944 was entirely different. To camouflage Stalin's true inten-
tions, the name of the promulgating body was retained, but to underscore the new
content of "People’s Poland” and its rupture with “fascist” Poland, a new numbering
system was introduced. This was a clear message to the domestic audience: the
construction of a new state had begun.

The subsequent constitutional decisions of the communist authorities, combined
with the unwavering tone of scholarly assessments — identical to propaganda plat-
itudes maintained until 1989 - reinforce the validity of this thesis. It is also telling
that July 22 was officially celebrated, up to 1989, as the birthday of the Polish
People’s Republic.

46 It should also be noted that the Journal of Laws published in Warsaw during the Uprising appeared
as numbers 1 and 2 of Part Il of the official government publication (with Parts | and Il issued in London).
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Chapter7
The authorities of the Second Polish
Republic in exile, 1945-1990

The outbreak, course, and eventual collapse of the Warsaw Uprising, followed
by the deepening crisis in the Polish Government’s relations with its Allies, and
finally the increasingly assertive Soviet policy — marked by the imposition of faits
accomplis on Polish territory (confirmation of the unlawful annexation of eastern
Poland, the establishment of the so-called “"Lublin Government” [Polski Komitet
Wyzwolenia Narodowego], and the creation of a new state entity effectively reduced
to a Soviet protectorate) — posed formidable challenges to the Polish authorities.
In these circumstances, the consolidation of all forces in exile, as well as those still
operating within occupied Poland and committed to preserving the independent
existence of the Second Polish Republic, became an urgent necessity. However,
alongside long-standing disputes between London and Poland, the situation was
further aggravated by the progressive political disintegration of the émigré centre
of Polish independence in London.

In the years that followed, disagreements over the interpretation of the April
Constitution emerged as one of the principal sources of tension. The immediate
catalyst was the resignation of Prime Minister Stanistaw Mikotajczyk, formally ac-
cepted by the President of the Republic of Poland on 24 December 1944. From
the perspective of Poland'’s relations with its Western Allies, this event proved to
have grave consequences. Mikotajczyk's departure led de facto to the suspension
of meaningful contacts between the British and American authorities and the Polish
Government-in-Exile, even though no formal alteration had yet been made in terms
of international recognition of the Republic and its constitutional authorities. In
practice, however, the British Government in particular maintained its principal
contacts not with the émigré cabinet, but with Mikotajczyk himself — leader of the
Polish People’s Party (Polskie Stronnictwo Ludowe, PSL) — and with the political circles
clustered around him.

The tensions were further exacerbated by certain émigré parties, which accused
the President of the Republic of violating the provisions of the so-called "Paris
Agreement” and other political agreements! by entrusting Jan Kwapinski with the

1 SeeR Buczek, Stronnictwo Ludowe w latach 1939-1945, London 1975, p. 370 ff.
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mission of forming a new cabinet. Such allegations — insubstantial when measured
against the constitutional practice established up to that point — were intended above
all to weaken the authority of the Government-in-Exile in the eyes of both the Allies
and the Soviet Union. This manoeuvre undoubtedly enhanced Mikotajczyk’s standing
as a useful partner in the strategic designs of the "Big Three"” regarding Poland, but
in practice it undermined the broader interests of the Republic.

An attempt to defuse the crisis came in the aftermath of Kwapinski’s resignation,
when on 28 November 1944 Tomasz Arciszewski was entrusted with forming a new
cabinet. Arciszewski, who had only recently arrived in London as a trusted envoy
of the underground leadership? in occupied Poland and who had already been
designated as the President’s constitutional successor,®> possessed an authority
that enabled him to assemble a government. This cabinet, comprising all the prin-
cipal émigré political forces apart from the faction of the People’s Party loyal to
Mikotajczyk, proved relatively cohesive and functioned until the death of President
Wtadystaw Raczkiewicz in June 1947. The only significant internal disruption came in
mid-1945, when several politicians, chiefly from the Polish Labour Party (Polska Partia
Pracy), left the émigré government in connection with the formation of the Provisional
Government of National Unity (Tymczasowy Rzad Jednosci Narodowej, TRIN).

The international position of the Government-in-Exile, however, changed fun-
damentally. At the Yalta Conference in February 1945, and later at the Moscow
Conference of June 1945, the United States, Great Britain, and the Soviet Union
reached agreements that effectively ratified the faits accomplis imposed by the
Soviet Union on Polish territory in 1944 and 1945. This amounted to acceptance
of the illegal territorial annexations carried out in September and October 1939,
and recognition of the institutions created under Soviet auspices: first the Polish
Committee of National Liberation, and then the so-called Provisional Government
established on 31 December 19444 (recognised by Moscow on 6 January 1945).
It was further resolved that the Warsaw government would be supplemented by
selected émigré politicians acceptable to the Soviet Union, thereby marginalising
the constitutional authorities in London.

2 Arciszewski was flown from Poland to London as part of Operation “Bridge.” The aircraft landed in
occupied Poland and carried other underground envoys to England as well.

3 This took place shortly after the withdrawal of General Kazimierz Sosnkowski's designation as
successor to the President of the Republic of Poland - a decision taken under British pressure, provoked
by irritation at the Commander-in-Chief’s stance during the Warsaw Uprising and his insistence on the
fulfilment of Allied commitments towards Poland. It should be noted that the President’s decision at this
time gave rise to a serious debate over whether the head of state possessed the authority to revoke an
earlier appointment of a successor.

4 Dz U.of 1944, No. 19, item 99.
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The decisions reached at Yalta and subsequently at the Moscow Conference
effectively signified recognition of the state-building measures carried out by the
Soviet Union in mid-1944 — namely, the creation of a new political entity, the People’s
Republic of Poland, through what was in effect a revolutionary coup. In order to
preserve at least the appearance of loyalty to their Polish ally, and at the same time
to reassure their own societies® — the members of which struggled to comprehend
the rationale behind acquiescing to Soviet violence against Poland — the British and
American governments adopted the convenient fiction of a “transfer” of recognition
to the Soviet-sponsored authorities of the new state.® On this basis, recognition
was extended to the Provisional Government of National Unity (Tymczasowy Rzad
Jednosci Narodowej, TRIN) once it had been established, under an assumption that
this government would assume the international obligations of the Second Polish
Republic and would meet the key condition of the Yalta compromise: the holding of
free and democratic elections to a national representative body.

Following the lead of London and Washington, a number of other states that had
hitherto recognised the Polish Government-in-Exile also transferred recognition to
the Warsaw authorities. Yet two important facts must be noted.

First, despite the gradual expansion of the Warsaw government’s diplomatic
relations, the Government-in-Exile in London continued to be recognised, well into
the second half of the 1950s, by several states — among them Spain, Cuba, Ireland,
and Vatican. The Vatican State, in particular, maintained such recognition until the
turn of the 1960s and 1970s.

Secondly, in most of the countries that had formally recognised the Warsaw
government, diplomatic relations were virtually frozen from the middle of 1947
onwards. It was evident to the international community that the authorities of the
so-called People’s Republic of Poland were little more than the formal administrators
of a state reduced to the status of a Soviet protectorate. Until 1956, Poland was
treated in much the same way as Mongolia had been following the communist take-
over in the early 1920s, when it was universally acknowledged that the Mongolian

5 It must be noted that, despite the intensity of Soviet propaganda, there remained a strong current of

sympathy for a free Poland in both Great Britain and the United States, including within influential circles.
Neither the British nor the American authorities could openly disregard these sentiments; they were obliged,
at the very least, to preserve the appearance of concern for Poland'’s fate.

6 At the same time, it should be emphasised that beyond these political considerations, the recog-
nition of the Warsaw government served above all to provide the British and American authorities with
instruments for safeguarding the interests of their own states and citizens in a country where, with Soviet
backing, the Warsaw government exercised effective power. In this respect, the “transfer of recognition”
was convenient for London and Washington, as it obliged the Warsaw government to respect all the
international commitments of the Second Polish Republic, without the need to negotiate any additional
treaty arrangements.
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government’ was entirely dependent on Moscow. Another useful analogy might be
found in the governments of certain British colonial possessions, which acted only
as administrators of territories entrusted to them on behalf of the Crown.

This de facto isolation of Poland on the international stage® was justified not
only by the manifest subservience of its authorities to Soviet policy, but also by the
notorious domestic situation, marked by a policy of terror directed against its own
citizens. The internal dimensions of this process — the so-called "Mongolisation” of
the People’s Republic of Poland between 1947 and 1956 — will be considered in
greater detail below.

The events of mid-1945 nevertheless placed the Government-in-Exile in an
extremely difficult position. The political disaster of Mikotajczyk, caused by the
Soviets’ cynical violation of the commitments undertaken at Yalta regarding free
and democratic elections in Poland, might have created an opportunity for the
émigré authorities to recover — at least partially — their lost standing, and to be taken
seriously once again as the genuine representatives of an enslaved nation. Instead,
this moment saw the outbreak of a profound internal crisis which paralysed the
effectiveness of the London centre for nearly a quarter of a century. The disputes
that erupted at this time — and which persisted for decades — prevented the Polish
authorities in exile from regaining their earlier position or prestige.

This crisis was triggered by the death of President Wtadystaw Raczkiewicz and
was bound with a conflict that split virtually all of the émigré political groupings
active in England. The precise contours of these divisions — within factions, be-
tween parties, and among newly emerging formations — remain difficult to establish
even today.

What is clear, however, is that one of the main causes of these bitter disputes was
the question of how the April Constitution should be interpreted, and in particular
how its provisions had been applied both by President Raczkiewicz in the period
immediately preceding his death, and subsequently by his Successor, President
August Zaleski.

In circumstances that remain obscure,® Raczkiewicz withdrew his earlier decision
regarding succession shortly before his death. He appointed Tomasz Arciszewski as

7" Following a coup inspired and supported by Moscow, the new Mongolian government was recog-

nised solely by the USSR until the late 1940s. Recognition was later extended by communist China and
the European states of the Soviet bloc. Mongolia began to establish normal relations with other countries
only in the early 1960s, when it was also admitted to the United Nations.

8 The Warsaw government, by contrast, maintained what it described as “intensive contacts” almost
exclusively within the Soviet bloc —and even there only partially, as the case of its relations with Yugoslavia
illustrates — as well as with the so-called fraternal communist parties.

9 Tothis day it remains unclear at what point the President’s immediate circle succeeded in persuad-
ing him to alter his decision concerning the appointment of a successor. The isolation of the ailing President
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his immediate successor, while simultaneously designating Zaleski as the next in line.
Upon Raczkiewicz's death, Zaleski assumed the presidency, although his opponents
contended that there were no constitutional grounds for "withdrawing” a decision
already made regarding succession.’® They further argued that the President’s deci-
sion had not been promulgated in accordance with legal requirements. It should be
remembered, however, that many of these objections were raised by circles which,
in the autumn of 1944, had not contested Raczkiewicz's withdrawal of his earlier
appointment of General Kazimierz Sosnkowski as Successor — a decision taken at
the insistence of the British government.

Critical — in part for the reasons outlined above — of President August Zaleski
and the circles supporting him, known collectively as the “Castle” (Zamek), several
émigré groupings came together to form the so-called Democratic Concentration
(Koncentracja Demokratyczna). At the end of December 1949 this body formally
adopted the name Political Council (Rada Polityczna). Like the presidential camp,
this centre grounded its activities in the April Constitution of 1935 and regarded
itself as a continuation of the legitimate constitutional authorities of the Republic
of Poland.

It should also be noted that after Stanistaw Mikotajczyk and his associates
returned to the West, they established the Polish Democratic Committee (Polski
Komitet Demokratyczny). Unlike the Castle and the Political Council, however, this
organisation did not appeal to the April Constitution and instead concentrated its
activities primarily in the United States, where it set up its headquarters.

Efforts to reunite the émigré political forces extended over nearly a quarter of
a century. The most serious of these was the mission undertaken by General Kazimi-
erz Sosnkowski between 1952 and 1954, which ultimately collapsed owing above all
to disagreements rooted in the interpretation of the April Constitution. The so-called
"Berg Affair” revealed that the Political Council had become heavily dependent upon
American financial support. Conversely, the Castle camp was discredited by the
"return” to Poland of Prime Minister Hugon Hanke — later revealed to have been an
agent of the communist security services —and by the appointment of his successor,
Stanistaw Cat-Mackiewicz. Both episodes gravely undermined the credibility of the
Castle faction for many years.

from Tomasz Arciszewski was, however, a grave mistake, for it directly opened the way to subsequent
mutual accusations.

10" The constitutional provisions in question referred explicitly to the appointment of a successor,
without mentioning the possibility of revoking such a decision. Yet the interpretation advanced by Zaleski's
opponents — that the President lacked any authority to withdraw his earlier designation — was clearly
overstated.
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A turning point in relations between the Castle and the Political Council's suc-
cessor, the Council of National Unity'! (Rada Jednosci Narodowej), came in the
early 1970s. Following the death of President August Zaleski on 7 April 1972, his
designated Successor, Stanistaw Ostrowski, assumed office. Under his leadership, the
prospects for reunification became a genuine possibility.

President Ostrowski's first step was to establish the Government of National
Reconciliation (Rzad Jednosci Narodowej), headed by Alfred Urbanski, a politician
associated with the Council of National Unity. The President and the new Government
also created the Interim Commission for the Transitional Period (Komisja Tymczasowa
Okresu Przejsciowego), which on 15 September 1972 unanimously adopted a set
of principles for potential agreement. As part of the compromise, the President
undertook to resign at the end of his seven-year term, after which he was to be
succeeded by Edward Raczynski.

In the spring of 1973, the Commission concluded its work by preparing draft pres-
idential decrees: one on the establishment of a National Council (Rada Narodowa)
and another on electoral law for the Council in Great Britain.

The act of consolidation contained several crucial provisions. Most importantly,
there was unanimous agreement on the fundamental principles governing the ap-
plication of the April Constitution, with claims that:

“[It] should be adapted to the circumstances in which Poland found itself after the
Second World War, circumstances which the authors of the Constitution could not
possibly have foreseen. [...] It should rest upon a logical interpretation grounded in
legal theory, taking into account both the intentions of the legislators and the general
principles of the political system, and [...] it should remain within the framework of
the Constitution.1?

The act reaffirmed the position declared by the Polish Government on 26 June 1945,
after the Allies had withdrawn their recognition, saying that “it will transfer its powers
only to a Government that will respond to the will of the nation expressed in free
elections.”

In outlining the goals of the unified centre, it was stated that its purpose was
to “eradicate the imposed decisions of Tehran and Yalta and the annexation of the

11 Alongside the Council of National Unity, this centre also established the so-called Executive
of National Unity (Egzekutywa Jednosci Narodowej), which functioned as the government. The office of
the President was replaced by the Council of Three (Rada Trzech), whose initial members were General
Wtadystaw Anders, Tomasz Arciszewski, and Ambassador Count Edward Raczyniski. Within the Castle (Zamek)
camp, meanwhile, the Council of the Republic was replaced in 1971 by the Council of State (Rada Paristwa).

12 Quoted in: W. Rostocki, Piecdziesigt..., p. 260.
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Eastern Territories of the Republic of Poland by the Soviet Union based on them,
and [to] strengthen the western border on the Oder and Lusatian Neisse,” as well as
to establish "such political and economic arrangements in Europe as will ensure for
Poland the conditions of lasting security, development, and prosperity, and enable
it to enter a United Europe.”

On 29 May 1973, the agreement bore fruit in the establishment of the National
Council (Rada Narodowa) by presidential decree, together with the granting of its
Statute.!®* The new Council was endowed with far greater powers than its émigré pre-
decessors created after 1939 (the National Council, the Council of the Republic, and
the Council of State). In particular, it possessed strengthened supervisory authority
over the government, and its resolutions carried significant weight in relation to the
President.* Its position was also enhanced by provisions designed to expand its
representativeness: not only were a wider range of émigré organisations incorporated
into its membership, but it was also decided that in Great Britain a certain number
of its seats would be filled through elections held there.

In order to make these arrangements workable, the President issued a decree
on 5 March 1973 regulating the retention of Polish citizenship.t> According to its
provisions, émigrés retained Polish nationality regardless of any citizenship they may
have acquired in their host country, and their children born abroad also inherited
this status. This, among other things, made it possible to organise elections for the
National Council in Great Britain.

The Council was to consist of 229 members. Of these, 56 were to be nominated
by the largest political parties operating in Great Britain, and another 56 elected by
the émigré electorate there. A further 66 members were to be chosen from other
countries of the free world, “in a manner adapted to local conditions.” Social, veter-
ans’, scientific, cultural, and youth organisations in exile were to elect 28 members,
while the President was to appoint the remaining 23, including three representatives
of religious organisations.

This structure — though subject to changes in composition over time — undoubt-
edly enhanced the authority of the Polish Government-in-Exile and ensured that the
Council could genuinely claim to represent the views of Free Poland.

At the same time, the Council itself became the principal arena for subsequent
political disputes. Such conflicts were by no means absent, but they now unfolded
within a new framework — essentially a parliamentary one.

13 Dz U.RP of 1973, No. 3, item 4.

14 For example, its opinion on the resignation of the Government was to be “authoritative,” unless
the President decided to dissolve the Council.

15 Dz U.RPof 1973, No. 1, item 1.
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It should also be noted that after the completion of his term, Edward Raczynski
resigned from the presidency, and on 5 April 1986 he was succeeded by Kazimierz
Sabbat. Following Sabbat’'s death on 19 July 1988, the office was assumed by Ryszard
KKaczorowski. It was Kaczorowski, together with the last Prime Minister of the Polish
Government-in-Exile, Professor Edward Szczepanik, who oversaw its formal dissolu-
tion in December 1990.

President Ryszard Kaczorowski, in doing so, invoked the pledge made by Presi-
dent Wtadystaw Raczkiewicz on 29 June 1945. At that time Raczkiewicz had declared
that:

"The law of the Republic of Poland has laid upon me the duty, once peace has been
concluded, to hand over the office of President of the Republic to a successor chosen
by the nation in elections free from any coercion or threat. | shall do so immediately
when the nation is in a position to make such a choice."16

Thus, on 23 December 1990, the insignia of the state authority of the Second
Polish Republic were handed over to Lech Watesa, newly elected President of the
Republic of Poland. This act marked the end of “the existence of the supreme Polish
authorities residing in London, who steadfastly carried the banner of the country’s
independence for over fifty years."’

Yet the question of the continuing validity of the April Constitution has never
been definitively resolved.® The newly established Third Republic declined even
the symbolic affirmation of legal continuity with the Second Republic; a stance
subsequently entrenched in the provisions of the 1997 Constitution.

16 Quoted in: W. Rostocki, op. cit., p. 277.
7 Ibid.

18  See more on this subject in my article: G. Gérski, Dwie konstytucje kwietniowe, "Roczniki Nauk
Prawnych”, Lublin 1998, vol. VIII.
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The Emergence of the Polish People’s
Republic and the Evolution of its Political
System

8.1. The Period of the Small Constitution, 1947-1952

In February 1947, the so-called Legislative Sejm, elected under conditions of
terror and widespread electoral fraud, adopted two constitutional acts* laying down
the fundamental principles of the state’s political system. The adoption of these
measures was of considerable significance, for it effectively brought to a close the
period of the full provisional constitution that had operated since July 1944. During
that earlier phase, the system of government had rested upon several enactments
of the Homeland National Council (Krajowa Rada Narodowa, KRN) and the Polish
Committee of National Liberation (Polski Komitet Wyzwolenia Narodowego, PKWN),
as well as on the general political declaration of the new authorities set out in the July
Manifesto of the PKWN, which invoked the democratic principles of the Constitution
of the Republic of Poland of March 1921.2

The adoption of the Small Constitution also marked a turning point, significantly
accelerating the construction of an entirely new political order.

In this context, an important question arises: did the Constitution of 1952 formally
sanction the process of creating this "new order” in Poland, or did it merely inaugurate
the period of building a socialist state? The answer to this question is crucial in
assessing the role of the February 1947 legislation.

A commonly held view is that the adoption of the 1952 Constitution definitively
ended the period of provisional constitutional arrangements, which had still been
rooted — albeit selectively and rhetorically —in the "bourgeois” and “liberal-dem-

1 Constitutional Act on the Election of the President of the Republic of 4 February 1947 (Dz. U. RP,
No. 9, item 43) and Constitutional Act on the System and Scope of Activity of the Supreme Organs of the
Republic of 19 February 1947 (Dz. U. RP, No. 18, item 71). These regulations were supplemented by the
Declaration of Citizens’ Rights and Freedoms, adopted by the Sejm in February 1947 (Sejm Ustawodawczy.
Sprawozdanie stenograficzne z 8 posiedzenia, col. 46).

2 Manifesto of the Polish Committee of National Liberation (PKWN) of 22 July 1944 (Dz. U. of 1944,
No. 1, annex).
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ocratic” traditions of the 1921 Constitution. The 1952 Constitution is therefore
often taken as the starting point for the creation of a fundamentally new political
reality in Poland.

In one of the most important studies on the subject, Krystyna Kersten highlighted
the elements of the Sovietisation of Poland contained in the 1947 legislation, while
nevertheless arguing that the authorities’ primary objective at that stage was:

"minimising the significance of the Small Constitution, emphasising that the
‘basic assumptions of the March 1921 Constitution” were still maintained, and that
the change merely amounted to consolidating in statutory form the system which
had developed over two and a half years of practice and to introducing such changes
and additions as had become necessary as a result of the dissolution of the State
National Council and its Presidium. In this way, Izaak Klarnerman, the head of the
Department of the Presidium Office of the KRN, and the author of that commentary
stated, it was possible to guarantee the state a peaceful transition to a new phase
of development before the final adoption of the Constitution of the Republic by the
Legislative Sejm. In reality, however, the constitutional act passed in February 1947
was so flexible that it could accommodate the changes to the system of government
anticipated by the communists.”3

The author, however, makes a fundamental error in locating the central element
of the Sovietisation of the system in the newly established institution of the State
Council. She treats the text of the Small Constitution as a measure of progress in the
creation of a new system and accepts as essentially credible the largely propagan-
distic commentary on the intentions of the government of the day. It seems far more
likely, however, that the assurances of striving to preserve as much as possible of
the March Constitution were merely an attempt to soften the disastrous impression
left by the blatantly rigged elections of January 1947.

In reality, the consistent construction of a "new order” had been underway since
July 1944. As late as 1945, Wtadystaw Gomutka explicitly declared at the PPS Con-
gress that the emerging state was to be a socialist state* and therefore would have
to conform to the constitutional principles formulated in the first socialist state, the
USSR. It was only the resistance from the PPS, together with the need to present
a more civilised face in confrontation with the PSL, that blunted the sharper edge of
these ideological demands in 1946.°> Once the Sejm convened and the opposition

3 K. Kersten, Narodziny systemu wtadzy, Warszawa 1985, p. 249.

4 W. Gomutka, speech delivered at the 26t Congress of the Polish Socialist Party, 29 June 1945, in:
W. Gomutka, Artykuty i przemdéwienia, vol. |, Warszawa 1962, pp. 298-299.

> On the conditions of this process, see K. Dziatocha, J. Trzcifiski, Zagadnienie obowigzywania Kon-
stytucji marcowej w Polsce Ludowej 1944-1952, Warszawa 1977.
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had been marginalised, however, the PPR returned to its programme of systemic
transformation with renewed determination.

From this perspective, the Small Constitution, with its “flexible” provisions — as
Krystyna Kersten aptly observed — played a substantial role in legitimizing these
changes. As Andrzej Burda noted, the scope and elasticity of the constitutional act
were deliberately designed to allow the political system to evolve freely in line with
the requirements of developing socialist relations in both the economic and political
spheres. Of course, constitutional legislation was only one aspect of the wider
process of building a totalitarian state. There is no doubt, however, that it was an
area of particular importance — even if, paradoxically, much of the real transformation
took place outside the legal framework.

For a proper understanding of the problem, it is therefore essential to identify
the fundamental constitutional principles of the new system, and to consider how
they were implemented in practice.

Although these principles were formally codified only in the Constitution of
1952, there can be no doubt that they had already constituted the guiding vector
of the Polish Workers' Party (PPR), the formation that played the leading role in the
process. Defining itself as @ Marxist-Leninist party, it made no secret of the fact that
the Soviet system served as its model and reference point for action,” even if some
elements of its proclaimed programme were temporarily set aside.®

Of the several features of this “socialist constitutionalism,” | believe four prin-
ciples may be regarded as the most fundamental:

6 A Burda, Rozwdj ustroju politycznego Polski Ludowej, Warszawa 1967, p. 47.

7 “As a constitutional model for the PPR, the Soviet state was taken,” K. Dziatocha and J. Trzciriski

wrote on p. 37 of their study, referring to Fr. Ryszka, Ideowo-polityczne podstawy przemian, in: Polska Ludowa
1944-1950, Wroctaw-Warszawa—Krakéw-Gdansk 1974, p. 31.

8 The Polish Workers’ Party (PPR), unlike its predecessor, the Communist Party of Poland, abandoned its
programme of openly advocating the destruction of Poland’s formal independence. It temporarily refrained
from promoting collective farming and maintained a semblance of neutrality towards the Catholic Church.
This approach was “scientifically” justified in the work of N. Kotomejczyk and M. Malinowski, Polska Partia
Robotnicza 1942-1948 (Warsaw 1986), p. 340: "The PPR's excessive emphasis on long-term goals, let alone
their artificial acceleration, would have provoked a negative reaction in society. It would have deepened
hesitation and dilemma even among radically inclined circles. It would have deterred numerous groups of
the undecided from the people’s government.” This striking observation illustrates how clear it seemed,
even to members of the party elite, that the PPR's actual programme could not secure public acceptance.
For this reason, deliberate misrepresentations were employed to secure even minimal support.

9 ltis also worth noting that, in view of the evident inadequacy of the post-war systems of the USSR

and the European states subordinated to Moscow, Soviet constitutionalists introduced the concept of
“people’s democracies.” For nearly three decades thereafter, these states were formally defined in their con-
stitutions as "people’s democratic systems.” In reality, this was little more than an artificial construct, since
apart from the change in terminology, there were no meaningful systemic differences from the Soviet model.
What the formula did underline, however, was the so-called "leading role” of the USSR in the construction
of communism. The “people’s democratic” states were reclassified as socialist in the mid-1970s, at a time
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1. sovereignty of the working people of towns and villages,
2. the leading role of the Communist Party,
3. a representative form of government,

4. social ownership of the means of production.

Constitutional theorists of the Polish People’s Republic also stressed the crucial
importance of the principle of the unity of state authority,’® which marked a funda-
mental departure from the principle of the separation of powers — the cornerstone
of democratic systems.1? Yet, from the perspective of the process under considera-
tion, the implementation of this principle was less significant, as it was in practice
subsumed by the principle of the party’s leading role, firmly established by 1948.
In this light, the establishment of the State Council in the Small Constitution can
undoubtedly be regarded as the first major step towards realising this principle,
though in practice its consequences were far less far-reaching than those arising
from the implementation of the other principles.

The first of these principles represents a particular adaptation of the generally
recognised principle of national or popular sovereignty to the requirements of So-
viet-style constitutionalism. It is specific because, as was stated:

“The principle of the sovereignty of the working people of towns and villages is there-
fore different in its content, and thus stands in contradiction to the principle of the
sovereignty of the nation, for it clearly indicates the class character of the state and
provides a basis for applying restrictions on political rights to certain groups of
citizens"12 [emphasis mine - G.G.].

At the same time, by identifying internal sovereignty (as distinct from external
sovereignty) with the concept of dictatorship, Marxist constitutionalists defined it in
accordance with Leninist directives:

when the "leading” USSR had already proclaimed itself a "nation-wide state,” thereby reaching what was
regarded as the final stage before the creation of a communist system. It was in this context that, among
other developments, the 1976 constitutional amendment of the Polish People’s Republic was introduced.

10 g Dziatocha, J. Trzcinski, op. cit., p. 36.

11 it is worth recalling a fragment of a speech by one of the leading “ideologists” of the changes, J.

Jodtowski, delivered during a discussion on the systemic positioning of the Council of State: "The lawyers
from the Polish People’s Party (PSL) are not happy with the fact that the Marshal and Deputy Marshals
are joining the Council of State as representatives of the legislative power, and that the legislative and
executive power have been confused here. We know what's going on. It's about the purity of the so-called
Montesquieu concept of the separation of powers. If you gentlemen have no greater concerns and raise
such arguments, then we regret to say that you gentlemen are still stuck in the Montesquieu era, when we
have already moved on.” Sprawozdanie stenograficzne z 6 posiedzenia Sejmu Ustawodawczego, pp. 55-56.

12 Siemienski, Prawo konstytucyjne, Warszawa-Poznan 1980, pp. 77-78. To illustrate the “content”

of constitutional principles, | have drawn on Siemienski's study, which may be regarded as the culmination
of interpretative scholarship in constitutional law in the late 1970s. This work most fully transposed the
“achievements” of Soviet legal science into Polish conditions.
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"Dictatorship means unlimited power, based on force, not on law. [...] The scientific
concept of dictatorship signifies nothing other than power without limits, unrestrained
by any laws, subject to no regulations, and grounded in violence."*

Before this issue was treated in such a “scholarly” fashion in textbooks, MP
S. Gross had characterised this absolute constitutional principle of the Soviet model
far more bluntly in the heat of parliamentary debate. In the spring of 1946, during
the 11t session of the KRN, while defending the authorities of the day against
accusations from PSL deputies that the introduction of censorship violated the
provisions of the 1921 Constitution, he declared:

"We do not understand democracy to mean the creation of conditions of unlimited
freedom of action for those whose response to Polish reality is one of outright negation,
and who would seek to turn democratic freedoms into instruments for destroying the
foundations of people’s democracy. Nor do we understand liberty and freedom to mean
freedom for those centres that would seek to undermine the very foundations upon
which the working class in Poland wishes to build freedom and social justice.”1#

During the debate on the draft of the Small Constitution, the same deputy
declared:

"The law, to be adopted on the threshold of political stabilisation after the inevitable
period of post-war temporariness, marks the beginning of a new period of revolutionary

legitimism."15

This understanding of the principle of sovereignty of the working people of towns
and villages was a necessary precondition for formulating the next two principles.
As the already cited F. Siemienski observed:

"The principle of the leading role of the communist (workers’) party in the process of
socialist construction, both in relation to other political and social organisations and
to the state apparatus, inevitably results from the principle of the sovereignty of the
working people of towns and villages [...]. Without maintaining the leading role of the
communist party over the working class and other classes and strata of the working

3wl Lenin, Przyczynek do historii zagadnienia dyktatury, in: Dzieta, vol. 31. Quoted in: F. Siemienski,
op. cit, pp. 72-73.

14 sprawozdanie stenograficzne z posiedzen 11 sesji KRN, col. 443.

15 Sprawozdanie stenograficzne z 5 posiedzenia Sejmu Ustawodawczego, col. 47.
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people, people’s power can neither be achieved nor subsequently implemented”®
[emphasis mine - G.G.].

According to the same author, however:

"The representative form of exercising people’s power, generally speaking, means
that the people exercise power not directly but through their representative bodies.
This means that: 1) representative bodies — that is, those recognised as such by the
constitution —in order to be so in reality and not merely formally, should express the
interests and will of the people; 2) they should also be organs of state power, situated
within the state apparatus so as to form its core, provide its political foundation,
and constitute a decisive group of organs; 3) decisions made by bodies recognised
by the constitution as representative organs of the people should be treated by
citizens and other state organs as decisions of the people themselves"” [emphasis
mine - G.G.].

The last of the principles outlined above was, of course, of paramount importance
for laying the foundations of an entirely new socio-economic order. The principle
of the primacy of social — in practice, state — ownership had, after all, been one of
the fundamental postulates of Marxist-Leninist groups from the very outset of their
existence.

As noted earlier, these principles were formally codified in the 1952 Constitution,
and their "scientific” justification, grounded in Soviet textbooks, was developed only
later. This does not, however, alter the essence of the matter: the regulations and
practices adopted by the ruling camp in Poland rested squarely on the principles
already outlined.

| shall not elaborate here on the fact that the years 1944-1956 were a period in
which the principle of the "sovereignty of the working people of towns and villages,”
as defined above, together with the "scientific concept of dictatorship,” was ruthlessly
applied.

The process of crushing the opposition, both legal and underground — though
still not fully examined — has been the subject of extensive research in recent years.
What should be emphasised, however, is this: what the civilised world regarded,
and still regards, as a blatant violation of fundamental constitutional norms and
guarantees of civil rights was, for the political camp led by the Polish Workers'
Party (PPR), nothing more than the execution of a basic constitutional directive. It

16 F Siemienski, op. cit, pp. 86-87.
7" Ibid, p. 97.
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was precisely the construct of the "sovereignty of the working people of towns and
villages” that legitimised the imposition of "restrictions on political rights to certain
groups of citizens.” Lenin’s “scientific concept of dictatorship” justified not only
unlawful measures but also entirely extralegal actions by state authorities — power
conceived as "unlimited” and grounded “on force, not on law.”

The situation in Poland between 1944 and 1956 can therefore be described as
a process of building state institutions by means of terroristic methods. In practice,
the implementation of this principle could only be achieved through extralegal
measures.

A similar process accompanied the principle of the "leading role of the Commu-
nist Party.” In fact, the two processes unfolded in parallel, although in the latter case
the effects were more visible.

On the one hand, until at least the latter half of 1948, we can observe a strategy
of deliberately blurring its identity. The PPR and its leaders exerted considerable
effort to persuade Polish society that their party had nothing in common with the
Communist Party of Poland (KPP), carefully distancing themselves from its disastrous
legacy. A "return to the roots” occurred only in 1949, as part of the campaign against
Gomutka's so-called "right-wing nationalist deviation.”

On the other hand, a process may be observed which could be described as
liquidation and consolidation. The first step was the elimination of all political forces
that could not be penetrated or subordinated to the PPR. Here, brutal methods of
repression —euphemistically described as “fierce political struggle” — were employed
in full measure. This is not the place to recount the process in detail; it will suffice to
highlight what | consider its main stages. These were:

a) the prevention of any formal restitution of the national camp and the ruthless
extermination of most of its leaders,

b) the marginalisation of the Labour Party through the removal of its authentic
Christian-social leadership,

) and, in the longer term, the elimination of the independence of the Polish
People’s Party, mainly by arresting its leaders or forcing them into exile.

After the liquidation phase came a period of consolidation, during which the
Polish Socialist Party (PPS), which still retained a certain degree of independence, was
subjected to sustained pressure to unify. Although this party unduly benefited from
the legacy of the authentic pre-war PPS — whose reactivation had been blocked by the
communists — it nevertheless posed a serious problem for the PPR. From the public's
perspective, it appeared a more “sympathetic” formation than the communists, it
commanded a larger membership, and it competed with the PPR on the same side
of the political spectrum. The PPS even attempted to establish its own contacts in
Moscow independently of the PPR. Yet, as the PPS was still an ally in the “fight against
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reaction,” outright liquidation was not an option. Instead, the formula of unification
prevailed, culminating by the end of 1948 in the creation of the Polish United
Workers' Party (PZPR), which was unequivocally recognised as the executor of the
principle of “the leading role of the communist party in building socialism.”

Unlike these two principles, whose implementation relied almost entirely on
extralegal methods, the other two required legal instruments.

The first area of focus was the resolution of fundamental issues concerning the
new economic order.!8 The 1944 agrarian reform?® and the 1946 nationalisation?® of
virtually all major industries provided the cornerstones of the emerging system. At
the same time, these measures were harshly repressive, striking at tens of thousands
of the most active economic actors, who might otherwise have retained a measure of
independence from the state. They were soon complemented by the so-called "battle
for trade,"?! concluded in the spring of 1947, which virtually eradicated the remnants
of private enterprise in the economy (with the exception of agriculture),?2 and by the
restructuring of the banking system?? along the Soviet one, carried out in the autumn
of 1948. It should also be noted that the so-called Three-Year Reconstruction Plan
played a key role in reshaping the economic system. In line with the directives of
the First Congress of the PPR, held in 1945:

18 At some point, the real goal for implementing these changes stopped being hidden. “Therefore,
the content of these tasks included changes in social structures that, while satisfying the aspirations of
workers and peasants, would weaken and limit the position of the propertied classes, and especially the
liquidation of the landowning class and the large industrial and commercial bourgeoisie.” N. Kotomejczyk,
M. Malinowski, op. cit., p. 339.

19 Decree of the PKWN on the Implementation of Agrarian Reform of 6 September 1944 (Dz. U. of
1944, No. 4, item 17). As Marxist historians assessed the political and social consequences of the reform:
“The agrarian reform changed the agrarian structure and social relations in the countryside. From the
countryside, and from the entire political life of the nation, there disappeared the most reactionary element
in the nation’s history — the landed gentry.” N. Kotomejczyk, M. Malinowski, op. cit., p. 351.

20 Act on the Nationalisation of the Basic Branches of the National Economy of 3 January 1946 (Dz.
U. of 1946, No. 3, item 17).

21 The most important legal regulations in this respect were the following acts: the Act on Combating
High Prices and Excessive Profits in Trade of 2 June 1947 (Dz. U. of 1947, No. 43, item 218), and the Act on
Permits for the Operation of Commercial Enterprises and the Professional Exercise of Commercial Activities
of 2 June 1947 (Dz. U. of 1947, No. 43, item 220).

22 N. Kotomejczyk, M. Malinowski, op. cit., p. 388: “The effects of the 'battle for trade’ were, in fact,

another important step — after the agrarian reform and nationalisation — on the path to structural transfor-
mation. They resulted in a significant reduction of the private sector and the expansion and strengthening
of the socialised economy in its decisive position. Medium-sized and small entrepreneurs, discouraged by
administrative and economic restrictions, closed down their plants and shops.”

23 The most important regulations were the three decrees adopted on 25 October 1948: o zasadach
i trybie likwidacji niektdrych przedsiebiorstw bankowych (Dz. U. of 1948, No. 52, item 410); o zasadach i trybie
likwidacji niektérych instytucji kredytu dtugoterminowego (Dz. U. of 1948, No. 52, item 411); o reformie
bankowej (Dz. U. of 1948, No. 52, item 412).
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"The removal of large capitalists and landowners and the recovery of the Western
Territories will enable Poland to achieve rapid and successful economic development,
3 swift escape from poverty, and prosperity. The First Congress considers that efforts
in this direction should be included within the framework of a three-year state plan
for the reconstruction and rebuilding of Poland.”?#

Finally, the principle of "representative governance of the working people” found
expression in two key enactments —the laws of 1944 and 1950.2° The first of these
was particularly significant, as it established a specific procedure for the formation of
councils at every level. In practice, their members could be drawn almost exclusively
from among individuals nominated by a predetermined set of entities — mainly
the so-called "democratic” parties and social organisations — and vetted by the
“leading force,” the Polish Workers' Party (PPR). Councils so constituted (including
the highest-level State National Council, and later, following the rigged elections, the
Legislative Sejm) were styled as “representative bodies of power,” whose decisions
"should be treated by citizens and other state organs as if they were the decisions
of the people themselves.”

After 1950 these principles remained essentially unchanged. Although an elec-
toral mechanism was introduced, the method of constructing electoral lists by the so-
called "representatives” — a direct consequence of the Party's leading role — persisted.
The National Front and the system of voting, reinforced by intense propaganda,
rendered the elections little more than fiction, irrespective of the legitimisation
provided by the extremely high voter turnout.

Itis clear, then, that by 1950 — or more precisely, by 1948 — all the key measures
and regulations necessary for the practical implementation of the fundamental
principles of Soviet-style constitutionalism in Poland had already been putin place.
The adoption of the Small Constitution did not mark any decisive turning point or
breakthrough. The process had its own internal logic and momentum, beginning in
1944. From this perspective, the Small Constitution was no more than an episode
in the construction of the new order.

24 PPR. Rezolucje, odezwy, instrukcje i okélniki Komitetu Centralnego, VIIl 1944 — Xl 1945 r, Warsaw
1959, p. 213.

25 Decree on the Organisation and Scope of Activity of People’s Councils of 11 September 1944
(Dz. U. of 1944, No. 5, item 22) and the Act on the Territorial Organs of Unified State Authority of 20 March
1950 (Dz. U. of 1950, No. 14, item 130). In the work of K. Dziatocha and J. Trzcinski, op. cit, p. 36, we find the
following summary of the change introduced in 1950: "Ultimately, the idea of councils as unified organs of
territorial authority was formulated at the 4t Plenum of the Central Committee of the PZPR in 1950, which
represented a victory for the concept of the socialist state based on councils. This was expressed, among
other things, in the adoption of the March 1950 Act...”
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From this point of view, there can be no doubt that the Constitution adopted in
1952 merely summarised this developmental path and sanctioned the core principles
of the new system that had already been implemented.

8.2. The Constitution of 1952

On 19 January 1947, elections to the Legislative Sejm were held. The conditions
under which they took place — terror and repression directed against the opposition
and large sections of society, widespread violations of electoral law, unequal rights
in campaigning, and numerous other irregularities — were a blatant violation of the
agreements reached by Poland'’s allies at Yalta and Moscow. The culmination of these
manipulations was the falsification of the official results, according to which the
communist-dominated Democratic Bloc was credited with 80 per cent of the vote,
giving it 90 per cent of the seats in the Sejm.

It should be stressed once again that, in view of this cynical breach of interna-
tional agreements and wishing at least temporarily to neutralise the consequences,
it was the Warsaw authorities themselves who created the appearance of a partial
return to the constitutional institutions of the March Constitution. Thus, the so-called
Small Constitution, adopted on 19 February 1947, incorporated several dozen articles
from the 1921 framework.

The January elections had been conducted under the electoral law adopted
by the KRN on 22 September 1946.26 Under this statute, the Legislative Sejm was
conceived as a unicameral Constituent Assembly,?” whose primary task was to adopt
a new constitution for the state. Yet, although the Sejm was dominated by the Polish
Workers' Party (PPR) — from December 1948 by its successor, the Polish United
Workers' Party (PZPR) — and was left without any genuine opposition following
the departure of Stanistaw Mikotajczyk and the dissolution of the Polish People’s
Party (PSL), no constitutional work was undertaken for almost the entire five-year
term. A paradoxical situation thus arose: in order for the Legislative Sejm to adopt
a constitution, it first had to extend its own term by six months.?8

During this period, work on the draft constitution proceeded within the leadership
of the PZPR, shrouded in strict secrecy not only from society at large but even

26 Dz.U. of 1946, No. 26, item 274.
27 M. Kallas, A. Lityrski, Historia ustroju i prawa Polski ludowej, Warszawa 2000, p. 69.

28 This was done by the constitutional act of 15 December 1951, published in Dz. U. of 1952, No.
1, item 1.
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from most of the ruling elite, including, of course, the members of the Constituent
Assembly itself.

A committee under the chairmanship of Professor Stanistaw Rozmaryn?® com-
pleted its work in early 1951, after which the draft was discussed for several months
by the Politburo of the PZPR Central Committee. Ultimately, in January 1952, a pre-
liminary draft was adopted.?® It must be emphasised, however, that the final version
was personally prepared by the leader of a foreign power —Joseph Stalin —who also
introduced dozens of amendments.?!

The draft thus approved by the Soviet authorities was then subjected to a process
of ostensible public consultation. The Constitutional Act on the Procedure for the
Preparation and Adoption of the Constitution, unanimously adopted by the Sejm
on 26 May 1951,32 set out specific procedures to give this appearance substance.
A Constitutional Commission was established under the Act with a parliamentary and
social character, though in practice it was dominated by the PZPR. Its official task was
to submit a draft constitution to the Sejm by the end of 1951, after which the text
was to be subjected to nationwide debate. In reality, however, both the May 1951
Act and the subsequent law extending the Sejm’s term served merely as fagades for
the real work being conducted within the PZPR leadership in consultation with the
Soviet authorities.

On 18 January 1952, the Commission adopted the draft constitution — already
formally approved by Stalin —which was then submitted for the promised nationwide
discussion. According to official data, more than 200,000 meetings were held as part
of this process, attended by some 11 million people. Nearly 3,000 amendments were
proposed to the 91 articles of the draft. What is significant, however, is that none of
the significant proposals for change were accepted.®?

Following the conclusion of the nationwide debate, on 30 April 1952 the Consti-
tutional Commission adopted the final version of the constitution, virtually identical
to the preliminary draft. This text was unanimously approved by the Legislative Sejm
on 22 July 1952 as the Constitution of the Polish People’s Republic.** According to
the implementing provisions3®> adopted at the same time, the Constitution entered
into force on that very day.

29 M. Kallas, A. Litynski, op. cit,, p. 96.
30 Ibid., p. 97.
31 On Stalin’s personal interventions in the content of the adopted regulations, see A. Garlicki, as well
as the testimonies recorded by T. Toranska's interlocutors — M. Kallas, A. Lityriski, op. cit., p. 98.

32 Dz.U.of 1951, No. 33, item 255.

33 M. Kallas, A. Lityriski, op. cit.,, p. 100.

34 Dz.U.of 1952, No. 33, item 232.

35 Dz U.of 1952, No. 33, item 233.
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To grasp the intentions of the legislators of the time, it is essential to examine
the speech delivered by Bolestaw Bierut, who, with the Constitution’s entry into
force, lost the office of President of the Republic of Poland, though he retained his
dominant political position as leader of the Polish United Workers' Party. The principal
co-author of the Constitution declared, among other things:

The Constitution "becomes the first Constitution in the history of the nation, the Consti-
tution of the Polish working people, as the proper and real rulers of the country today.
[...] Our Constitution and the new life of the nation, of which it is a reflection, arose
in the fight against all that is vile and degenerate, backward and stunted, venal and
ideologically devoid, in the fight against the entire legacy of ignorance and prejudice.
[..] We also want everyone to understand the meaning of our Constitution, to realise
that the formation of our national, people’s Polish Constitution, free from bourgeois
cosmopolitan patterns, became possible thanks to the turn in the history of humanity
initiated by the Great October Socialist Revolution. [...] Therefore, the model for the
adopted systemic solutions was the Soviet model. For this reason, the successors of
Polish fascism [...] emigrant cosmopolitans, without ideas and a homeland, this whole
quarrelling band of American hirelings repeats the same thing over and over again. The
motif and draft of our Constitution are an imitation of the Soviet Constitution. This illus-
trates the utter hypocrisy and stupidity of American mercenaries. [...] The Constitution
is @ summary, a balance sheet, the culmination of the social, political, and economic
changes already accomplished. [...] In defiance of our enemies, the Constitution of the
Polish People’'s Republic will not only consolidate our achievements to date but will
pave the way to the complete victory of socialism."3®

The Constitution of the Polish People’s Republic was, therefore, a synthesis of the
changes implemented by the communists since 1944. It represented the culmination
of the first stage in the construction of a new state and, at the same time — through
the direct transfer of Soviet systemic solutions to Poland — established a precise
roadmap for building a socialist state. According to the doctrinal assumptions then
adopted, and in line with Stalin’s guidelines, the Polish People’s Republic, like the
other states within the Soviet sphere of influence, was to remain at that stage a peo-
ple's democracy. The Soviet Union, by contrast, had been formally recognised as
a socialist state since 1936. Yet the USSR had reached that status only after more than
a decade of so-called socialist construction; it was therefore obvious that Poland, like
the other Soviet satellite states, would have to pass through a comparable period.

36 These remarks were published as: B. Bierut, O Konstytucji Polskiej Rzeczypospolitej Ludowej,
Warszawa 1955.
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In the case of the Polish People’s Republic, this period lasted for nearly a quarter
of a century.

Regardless of these theoretical nuances — comprehensible only to a narrow circle
of communist ideologues — the Constitution of the Polish People’s Republic trans-
planted into Poland a model of systemic solutions and institutions entirely alien to
national traditions. This was evident already in the preamble, the importance of which
was later emphasised by A. Ajnenkiel: "The introduction contained the quintessence
of the political principles on which the state was to be founded.”*”

The preamble defined the Polish People’s Republic as a “republic of the working
people,” a term further elaborated as the "working people of towns and villages.”
This confirmed the class character of the new state, eliminating the Polish nation
as the sovereign of the Republic. At the same time, by stressing the “alliance of the
working class with the working peasantry, in which the leading role was assigned to
the working class — the leading class of society,” the Soviet concept of the dictatorship
of the proletariat and of the leading role of the communist party — the vanguard of
the proletariat — was directly incorporated. The party was charged with the mission
of working "to accelerate the political, economic, and cultural development of the
Fatherland and to increase its strength, and in the struggle for the further improve-
ment of social relations, for the complete abolition of the exploitation of man by
man, and for the realisation of the great ideals of socialism.”

As pointed out in the previous chapter, the basic principles of the Soviet model
of constitutionalism were:

— the sovereignty of the working people of towns and villages,

— the leading role of the communist party,

— arepresentative form of government, and

- social ownership of the means of production.

The most prominent Polish theoretician of this model of constitutionalism, An-
drzej Burda, added to these the principles of:

- economic planning, and

- the people’s rule of law.38

The principle of socio-economic planning was a complement and logical con-
sequence of adopting social — or, in practice, state — ownership of the means of
production as the foundation of a socialist economy. This meant that all economic
life was to be subject to the control of central party and government bodies, with
the basic assumptions of socio-economic policy for successive periods (usually

37 A Ajnenkiel, Polskie konstytucje, Warszawa 1991, p. 420.

38 Konstytucje Polski. Studia monograficzne z dziejow polskiego konstytucjonalizmu, ed. M. Kallas, vol.

Il, Warszawa 1990, pp. 347-348.
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five years) determined by the Soviet leadership. In this way, the economies of the
Soviet bloc states were subordinated to the objectives of the Soviet economy. Over
time, this mechanism was formalised through the establishment of the Council for
Mutual Economic Assistance (Rada Wzajemnej Polityki Gospodarczej), which, from
its headquarters in Moscow, imposed on individual countries, Poland included, the
key aims and tasks that shaped their national socio-economic plans.

The principle of the rule of law, in turn, complemented the principles of the
sovereignty of the working people of towns and villages and of representative
government. It was codified in Article 8, section 1 of the Constitution, which declared
that “the laws of the Polish People’s Republic are an expression of the interests and
will of the working people.” This amounted to the constitutionalisation of a purely
class-based and, in reality, instrumental understanding of law: law was to serve as
a tool for realising the objectives defined by the leading centres of authority —above
all, the leadership of the Polish United Workers' Party (PZPR), the “leading force of
the working people of towns and villages.”

The structure of the constitutional institutions reflected these principles (set out
in the preamble and the first two chapters). The adopted concept of concentrated
state power was embodied in the position of the Sejm as the "supreme organ of state
authority” (chapter three) and of the government as the “supreme organ of state
administration” (chapter four). This system was supplemented by the designation
of “local organs of state authority” (chapter five). The justice system was defined in
chapter six in terms of "courts and prosecutors,” which, from the perspective of the
so-called rule of law, reduced the courts to the role of executors of prosecutorial
instructions. The remaining chapters dealt with civic rights and obligations (chapter
seven), the principles of electoral law (chapter eight), the symbols of the Polish
People’s Republic (chapter nine), and the procedure for constitutional amendment
(chapter ten).

From a formal perspective, the Sejm was the most important political institution
of the Polish People's Republic. As the "supreme organ of state power,” it was also
the supreme expresser of the will of “the working people of towns and villages,
who realise the sovereign rights of the nation.” To grasp the meaning of this provi-
sion — an example of so-called socialist newspeak — it is necessary to consider its
practical interpretation, expressed for example by the constitutionalist F. Siemienski:
"Therefore, the Sejm, wishing to pursue the interests and will of the nation, must
implement the political line established by the parties cooperating within the Front
of National Unity."*?

39 F Siemienski, op. cit., p. 234.
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The Front of National Unity (FIN) was the structural and constitutional continua-
tion of the Democratic Bloc.“ In practice, it served as a fagade designed to conceal
the dominant position of the PZPR. Its role was reinforced by the provisions of
electoral law, which permitted only this organisation to submit candidate lists for
elections to the Sejm and national councils. Moreover, only so-called mass organi-
sations of the working people were entitled to submit candidates to the FIN, within
which the PZPR, as the largest of these organisations, played the decisive role.
The allocation of places on electoral lists followed a system resembling the old
curial arrangements: PZPR candidates always occupied more than 50 per cent of the
positions, while those of the allied parties and other organisations collectively filled
the remainder. Since the elections were plebiscitary in nature,*! the composition of
the Sejm invariably reproduced the candidate lists established by the FIN —and in
reality, by the leadership of the PZPR.4?

This framing of the Sejm'’s role —in view of the way it was composed, in a process
wholly divorced from the elementary principles of democracy — effectively turned
it into a tool for realising the leading role of the communist party. The Constitution
fixed the ratio of one deputy per 60,000 inhabitants, which in 1952 translated into
425 deputies. An amendment adopted in 1960 definitively set the number at 460.
The Sejm’s duties formally included law-making (including the adoption of socio-eco-
nomic plans), the creation of other bodies of state authority through election, and
the exercise of oversight. Yet this oversight was purely nominal. Although the Sejm
was constitutionally empowered to exercise political control over the activities of the
Council of Ministers, it never dismissed a minister on its own initiative. Moreover, the
Constitution made no provision for a specialised audit institution such as the pre-war
Supreme Audit Office (NIK), rendering any genuine oversight of government activity
entirely illusory. The requirement that the government obtain a vote of approval,
in the absence of an independent control mechanism, was likewise fiction.

40 |n 1952, the National Front was in operation, but in November 1956 it was renamed the Front

of National Unity.

41 From the 1952 elections onwards, the principle of “voting without deletions” applied throughout

the entire period of the Polish People’s Republic. In practice, this meant that candidate lists drawn up under
the procedure outlined above within the framework of the National Front automatically became the lists
of elected deputies (and councillors). This was accompanied by compulsory participation in elections;
refusal to vote was classified as a boycott and interpreted as stemming from political motives, i.e., from
so-called anti-socialist tendencies. The result was a system for creating the “representation of the working
people of towns and villages,” which could by no means be regarded as genuine national representation.

42 This entire system was closely tied to the structure of the so-called PZPR nomenclature, which
I will discuss in greater detail below.
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According to the Constitution, the Sejm was to operate in sessions. Regular
sessions — spring and autumn — were held twice a year, while extraordinary sessions
could be convened as needed.

These were called by the State Council, which was formally the second most
important institution of the system, subordinate to the Sejm in all its activities
(Article 30, section 2). In practice, however, no such subordination existed. The patho-
logical character of this arrangement was underlined by the fact that responsibility
for "state control” was vested not in the Sejm but in the Ministry of State Control,
established in 1952.

The State Council exercised legislative powers whenever the Sejm was not in
session, by adopting decrees with the force of law. These decrees were formally
subject to approval by the Sejm at its next sitting, but it should be recalled that the
timing of Sejm sessions was also determined by the State Council.

Elected by the Sejm during its first post-electoral session from among its own
deputies, the State Council was composed of a chairman, four deputies, and nine
members (increased to eleven in 1961). In practice, the State Council functioned as
a collective head of state, representing the Republic externally through its chairman
and deputies. Its term of office, like that of the Sejm, lasted four years, but it remained
in place until a new body was chosen by the newly elected Sejm. In addition to its
right to issue decrees with the force of law, the Council held the right of legislative
initiative and certain appointment powers —for instance, appointing and dismissing
ministers between Sejm sessions, appointing judges and prosecutors, including
the First President of the Supreme Court and the Prosecutor General. Furthermore,
the Council of Ministers was empowered to exercise oversight over the national
councils.

The Council of Ministers itself was defined as the supreme organ of state ad-
ministration. The Constitution did not specify the procedure for selecting the Prime
Minister, but it was stipulated that the Prime Minister should present the composition
and programme of the cabinet to the Sejm, which would then vote its confidence.
The Prime Minister could request from the Sejm, or from the State Council when the
Sejm was not in session, the dismissal or appointment of ministers. The Council of
Ministers’ competences were described only in very general terms, yet they were at
the same time extraordinarily broad, as this body bore the main responsibility for the
ongoing management of state affairs. This led to an unprecedented expansion of the
central administrative apparatus in Polish history, encompassing nearly fifty minis-
tries and administrative departments. To coordinate this vast machinery, a Presidium
of the Council of Ministers was established, tasked not only with setting the general
direction of government activity but, above all, with ensuring the coordination of its
members’ work. This model of central administration produced a system in which “the
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leading role of the party was exercised by the government, not the Sejm. Directives
guiding the state’s activity, defining its development prospects, and determining
current decisions were addressed to the government, bypassing the Sejm."43

The central organs of state power were complemented by local organs, whose
unified structure was introduced by the 1950 regulation. Both constitutional and
statutory provisions created the so-called system of national councils which, on
the one hand, were intended to represent the working people of towns and villages
at the various levels, and, on the other, were charged with carrying out state tasks
defined by higher instances of authority as part of the implementation of socio-eco-
nomic plans.

The broadly defined civil rights and freedoms proclaimed in the Constitution
were perhaps the clearest expression of fiction and hypocrisy. In practice, none of
these rights were respected by the party or state authorities in the functioning of
the Polish People’s Republic.

It must also be stressed that the constitutional arrangements described above
were merely a facade concealing the real system of power. This system was based on
the apparatus of the Polish United Workers' Party (PZPR), which exercised a “leading”
role at every level of political, social, and economic life.

Party structures were developed not only in correspondence with the country’s
administrative divisions but also in every workplace and institution. At each level,
they determined the direction of activity and, through personnel policy - the so-
called nomenclature system, under which appointments to managerial posts required
party approval — ensured the loyalty and subordination of all institutions to the
PZPR.

The PZPR itself operated according to the doctrine of the so-called democratic
centralism. In practice, this meant that all lower-level structures were subordinated
to the directives of the narrow party leadership, which thereby exercised complete
control over every sphere of state life.

A fundamental support for this omnipotence was the vast and intrusive apparatus
of the secret political police. Initially organised within the Ministry of Public Security,
and later as the Security Service within the Ministry of Internal Affairs, this apparatus
played a central role in sustaining the regime.

It is important to remember that it remained fully and directly dependent on
Soviet oversight. The same was true of the so-called Polish People’s Army, the second
pillar of the Warsaw government alongside the security apparatus. This dependency
was ensured by the massive and direct presence of Soviet citizens in its command
structures. A Soviet Marshal Konstantin Rokossovsky, simultaneously Minister of

43 polskie prawo konstytucyjne, ed. W. Skrzydto, Lublin 1998, p. 68.
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National Defence and Commander-in-Chief of the Polish Army, symbolised the
dominance of thousands of Soviet generals and officers embedded within the Polish
military.** In the security sector, the role of Soviet “advisers” was equally decisive,
as they effectively directed the ministry.*> Taking into account the absence of any
independent foreign policy, the Warsaw government'’s isolation in international
relations, and the subordination of all other areas of social life 46 it is reasonable to
conclude that the Polish People’s Republic — at least until 1952 — had functioned
essentially as a Soviet protectorate.*’

8.3. From "People’s Democracy” to the "Socialist
State” (1952-1980)

As noted in the previous chapter, the preamble to the July Constitution declared
that the primary goal of all public institutions and citizens of the Polish People’s Re-
public was “the realisation of the great ideals of socialism.” It is therefore necessary
to examine how this objective was pursued within the framework of constitutional
regulations.

The analysis here will focus mainly on the constitutional amendments that cul-
minated in the adoption of the 1976 amendment, which redefined the very nature
of the Polish People’s Republic.

The adoption of the 1952 Constitution marked the culmination of the process
of establishing a new statehood, but at the same time it opened the way for further
changes designed to bring Polish regulations into closer conformity with Soviet
solutions.

Until the early 1970s, however, the amendments introduced to the Constitution
were largely cosmetic. One exception was the amendment of 13 December 1957,

44 Very interesting data on the presence of Soviet generals and officers in the Polish People’s Army
(LWP) is provided by E. J. Nalepa, Oficerowie Armii Radzieckiej w Wojsku Polskim 1943-1968, Warszawa 1995.

45 Partial data on this subject is disclosed in the work of H. Dominiczak, Organy bezpieczeristwa PRL
1944-1990, Warszawa 1997.

46 As evidence, one may point to the sphere of broadly understood culture, dominated by the
so-called socialist realism imposed by the Soviets, or to the sphere of science. In the latter case — without
resorting to distant examples — particular reference can be made to the process of “organising” the discipline
of legal history. In 1951, at the initiative of J. Bardach, a fundamental shift in both research directions
and methodology was introduced. The signal for confrontation with so-called bourgeois concepts came
in the form of his article, Perspektywy rozwoju nauki historii paristwa i prawa, published in Czasopismo
Prawno-Historyczne in 1951, no. 3.

47 Such a term was used by W. taczkowski, Uwarunkowania historyczne nowej Konstytucji Rzeczpo-

spolitej Polskiej, "Ruch Prawniczy, Ekonomiczny i Socjologiczny”, Poznar 1995, no. 2.
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which restored the Supreme Audit Office (Najwyzsza Izba Kontroli), a parliamentary
oversight institution formally subordinated to the Sejm, in place of the abolished
Ministry of State Control. This amendment introduced a new Chapter 3a into the
Constitution.*® The intention was to create the impression that the Sejm could hence-
forth exercise more effective control over the Government through a specialised
institution. In reality, however, the Supreme Audit Office quickly became yet another
facade, and its activities produced virtually no tangible results — until the very end
of 1988.

The process of constitutional revision began as early as 25 September 1954.
On that date, as a consequence of changes to the administrative division of the
country, the commune (gromada) as the lowest-level unit was replaced by the gmina
(municipality).+?

Further amendments followed in quick succession. The amendment of 22 De-
cember 1960 fixed the number of Sejm deputies at 460.0 Less than a year later, on
15 May 1961, the number of members of the State Council was increased from nine
to eleven.” On 19 December 1963, the term of office of the National Councils was
extended from three to four years.>?

A fundamental transformation of the state model began in the early 1970s, again
in direct connection with constitutional developments in the Soviet Union. At that
time, the Soviet Constitution>® was amended to redefine the USSR as a “nationwide
state of a developed socialist society,” presented as the final stage on the path
towards the creation of a communist state.>* These changes, prepared in Moscow,
cleared the way for the Polish Constitution to declare the People’s Republic a likewise
socialist state.

Accordingly, the PZPR leadership initiated a process of constitutional revision,
coupled with reforms of central and local state administration. In 1972, municipalities

48 Dz.U.of 1957, No. 61, item 329.
49 Dz U.of 1954, No. 43, item 190.
50 Dz U. of 1960, No. 57, item 322.
51 Dz U.0of 1961, No. 25, item 120.

52 Dz.U.of 1963, No. 57, item 306.

53 The new Soviet Constitution was adopted on 7 November 1977, after the amendments to the July

Constitution. Nevertheless, the theoretical elements of the debate had already been intensively developed
by legal theorists and constitutionalists in the Soviet Union and other bloc countries from the early 1970s
onwards. Constructing a theoretical model for the transition from socialism to communism — a stage not
foreseen by the founders of Marxism-Leninism — was an exceptionally complex task. The concept of the
"nation-wide state,” expressed in the Soviet Constitution through the provision on the existence of the
so-called Soviet nation, was precisely such an attempt.

54 See more on this in: Konstytucja Zwiazku Socjalistycznych Republik Radzieckich, Warszawa 1977.
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(gminy) were reinstated in place of the communes (gromady),>®> and reforms to
administrative management at the lowest level created at least the appearance of
self-government within municipal councils.

Two further amendments. of 27 September>® and 22 November 1973,>7 abol-
ished the existing system of collegial management of local state administration and
restored single-person offices: voivodes, city mayors, and heads of poviats, districts,
and gminas.

In 1975, the administrative division of the country was again restructured, in-
creasing the number of voivodeships while abolishing poviats altogether.>®

The most fundamental changes, however, came with the constitutional amend-
ment adopted by the Sejm on 10 February 1976.5% As in 1952, the work of preparing
the amendments was conducted in strict secrecy and at remarkable speed.

On 19 December 1975, the Sejm established a committee to draft the amend-
ment. The draft was adopted a month later, on 23 January 1976, without being made
public. The committee completed its work —also in secret—on 4 February 1976, and
less than a week later the Sejm passed the amendment.

Its content came as a surprise even to members of the party apparatus as well as
to the intellectual and academic circles associated with the Polish United Workers'
Party (PZPR). The amendment provoked widespread unease, which, in combination
with the deepening economic crisis, led to serious social unrest in the summer
of 1976 and, subsequently, to the emergence of an openly functioning political
opposition to the communist regime.

Why did these constitutional changes trigger such far-reaching — and for the
Warsaw authorities, unexpected — consequences? Three provisions were of particular
significance.

Article 1(1) of the Constitution now declared that the Polish People’s Republic
was already a socialist state. According to the new wording of Article 7, this socialist
state was to implement and develop socialist democracy.

Although the Constitution offered no precise definition of this new concept of
"socialist democracy,” it was clear — and the authorities made no attempt to disguise
it — that the term meant an increasingly close replication of Soviet solutions.

This interpretation was reinforced by two further provisions. Article 3(1) explic-
itly established the Polish United Workers' Party as the leading political force in

55 Dz U.0f 1972, No. 49 item 311.
56 Dz U.0of 1973, No. 38 item 222.
57 Dz.U.of 1973, No. 47 item 275.
58 Dz U.of 1975, No. 16 item 89.
59 Dz U.of 1976, No. 5, item 29.
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society in building socialism. Coupled with Article 6(2), which bound the People's
Republic of Poland to strengthen friendship and cooperation with the Union of
Soviet Socialist Republics, these amendments were widely perceived as an attempt
to restore the relationship of patronal dependence on Moscow that had existed
before 1956.

This shift also manifested itself institutionally. It entailed a significant strength-
ening of the position of the Prime Minister and the Council of Ministers — reminiscent
of the Stalinist era — together with a monstrous expansion of the administrative
apparatus at both central and local levels, and the irrational growth of economic
administration structures, which attempted, however ineptly, to direct economic
processes.

The resubordination of the Supreme Audit Office to the Prime Minister was
particularly symbolic, erasing even the facade of parliamentary oversight created in
1957. Another telling sign of the authorities’ intentions was the renewed glorification
of the Stalinist period: the intrusive propaganda rehabilitation of Bierut and other
party leaders of the late 1940s and early 1950s,%° and even apologetics for the
crimes of that era.6!

A further illustration of the creeping return to pre-1956 models was the attempt
to strengthen the State Council vis-a-vis the Sejm. Article 30(1) entrusted it with
oversight of “"the compliance of the law with the Constitution.” While this could
have been read as a step towards a constitutional review mechanism, in practice it
remained entirely ineffective.

These changes were essentially provocative in character. They targeted the
vast majority of society, which overwhelmingly opposed any return to the Soviet
model.

That opposition had already found expression in the major social revolts of
Poznan (June 1956) and the Baltic coast (1970), and once again in the protests of
the summer of 1976 in numerous industrial centres.

The enduring confrontation with the Catholic Church was equally important.
Under the leadership of Cardinal Stefan Wyszynski, the Church organised broad

60 For example, within the Citizens' Militia, Franciszek J6Zzwiak — one of the darkest figures in the
ranks of the Polish Workers' Party (PPR) during the occupation — was elevated to a new hero and role model
in the sphere of so-called educational work.

61 |t should be emphasized that the leadership of Edward Gierek, which came to power after the

overthrow of Wtadystaw Gomutka as a consequence of the workers’ revolt on the Coast in December 1970,
undertook efforts to rehabilitate the pre-1956 period precisely in order to highlight its decisive distance
from the ousted leadership of the PZPR. A particularly telling expression of this attitude was the unveiling
of a monument to Bierut in Lublin on the occasion of the thirty-fifth anniversary of the PKWN Manifesto.
Jaruzelski's team would later adopt a similar approach, distancing itself from Gierek while — albeit in a veiled
manner — condemning Stalinism and simultaneously apologizing for Gomutka.
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social resistance, manifested most visibly in the celebrations of the Jasna Géra Vows
anniversary and, later, of the Millennium of the Baptism of Poland.

With the wide support of the Polish society, the Church emerged as the principal
guardian of national identity. This role was reinforced in October 1978, when the
conclave in Rome elected Cardinal Karol Wojtyta of Krakéw as Pope John Paul Il.
Alongside Wyszynski, he symbolised the Church’s dual leadership in Poland, and his
elevation highlighted the vast gulf between the constitutional propaganda of the
communist regime and the social reality of Polish national life.

This long-term process of resistance to the communist regime and its efforts to
transform Poland into a Soviet-style state culminated in the mass protest movement
of July and August 1980, which led to the creation of the Independent Self-Governing
Trade Union “Solidarity.”

The constitutional changes described above, pursued in the name of ideological
orthodoxy and the ruling elite’s ambition to secure approval from Moscow, had no
impact on the realities of Polish society. The social uprising of 1980 would in fact
set the stage for further constitutional amendments — amendments that moved in
an entirely different direction.

The process of adapting Polish constitutional law to the Soviet model, culminating
in the amendment of February 1976, thus came to an irreversible end. The attempt to
implant fundamentally alien constitutional traditions into the Polish nation collapsed
after less than forty years in complete failure.

One more point requires our attention. As noted earlier, until 1956 the Polish
People’'s Republic functioned as little more than a Soviet protectorate, with the
Warsaw government internationally isolated. After 1956, this dependence assumed
more subtle forms, but in substance it remained unchanged.t? On the international
stage, the Soviet Union sought to create the appearance of limited autonomy in Polish
foreign policy. Yet until the end of 1988, Poland never undertook any significant
initiative independently of Moscow. What changed was not the reality of dependence
but its diplomatic packaging. The period of overt isolation gave way to attempts by
Western countries to cultivate contacts with the Warsaw authorities, with the aim of
expanding their channels of influence over societies trapped within the Soviet bloc.
In Poland, this policy was of particular importance.

At the same time, however, the Hungarian uprising of 1956 — crushed by Soviet
troops — and, later, the Czechoslovak crisis of 1968, revealed the true scope of
Moscow's control. Out of these events the so-called Brezhnev Doctrine emerged,
the doctrine of limited sovereignty of socialist states.®*

62 See also the remarks of the aforementioned W. taczkowski, op. cit.

63 This “doctrine” was proclaimed by Brezhnev during the so-called Czechoslovak crisis of 1968. It
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Taken together with the steadily disclosed evidence of Poland’s binding commit-
ments under the Warsaw Pact,%“ it becomes clear that the constitutional principle of
“friendship with the USSR,” introduced in the 1976 amendment, amounted in practice
to the formalisation of full and permanent dependence on the Soviet Union.

8.4. The period of “socialist modernism” (1980-1988)

In July and August 1980, a massive wave of strikes erupted across the coun-
try.6> As a result of the so-called social agreements signed in Gdansk, Szczecin, and
Jastrzebie, the communist authorities agreed to the establishment of independent
trade unions.

The governing powers initially expected these to be limited to organizations
operating within individual workplaces, which could sooner or later be brought under
control. It quickly became clear, however, that among the victorious workers there was
a widespread conviction of the need to create a common trade union representation
against the regime. As a result, the nationwide Independent Self-Governing Trade
Union Solidarity (NSZZ) was established in early September 1980, which gathered
nearly 10 million members within a short time. Thus, Solidarity became a genuine,
nationwide movement leading the fight against the communist regime.

The formation of Solidarity was bound to provoke a violent reaction from the
ruling camp, but it also forced the communist elite to initiate changes — including
constitutional ones — that would better reflect social expectations.

The first constitutional amendment in this period was the restoration of the
Supreme Audit Office’s (NIK) independence from the government. Once again sub-
ordinate to the Sejm,%% it was presented by regime propaganda as evidence of

served as a justification to the international community for the unlawful intervention of Warsaw Pact forces
(including Polish units) in that country, the purpose of which was to depose the highest state and party
authorities. Brezhnev asserted that socialist states could provide one another with "mutual assistance”
in order to eliminate so-called counterrevolutionary threats. A similar offer of “fraternal assistance” was
extended to Poland during the crisis of 1980-1981. Owing to its informal character, the Brezhnev Doctrine
remains a matter of controversy; even today, some scholars of international law (particularly in Poland)
question whether it can properly be said to have existed.

64 Documents from the period set out the principles of command for the armed forces of the Warsaw
Pact states, which in practice amounted to full subordination to the command centre in Moscow, as well as
operational plans for Pact forces in the so-called European theatre of war.

65 The first major wave of strikes erupted in July in the Lublin region. News of the workers’ suc-
cess — since the authorities refrained from using force and instead agreed to wage increases and other
demands — quickly spread to other working-class communities across the country. It became a powerful
stimulus for similar actions, particularly along the Coast, where the memory of the December 1970 events
remained vivid in the Tricity and in Szczecin.

66 Dz. U. of 1980, No. 22, item 81.
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the Sejm regaining a stronger position, particularly in relation to the Council of
Ministers.

The Solidarity period — from August 1980 to December 1981 — did not bring any
further constitutional amendments. Although the authorities feigned attempts at
discussing the so-called democratization of the socialist system, they feared that
any breach in the existing structure would unleash an unstoppable avalanche.

Growing political tensions, combined with the social and economic chaos delib-
erately deepened by the authorities, ultimately led to the imposition of martial law
throughout Poland on the night of December 12-13, 1981. Regardless of the political
assessment of this decision,®” its legal dimension is crucial.

Formally, martial law was introduced by a decree of the Council of State,%8 subse-
quently approved by an act passed by the Sejm on January 25, 1982.%° Yet according
to Article 31, Section 1 of the Constitution, the Council of State could issue decrees
with the force of law only between sessions of the Sejm. Since the Sejm was in
session on December 12 and 13, 1981, the Council of State had no authority to
issue such decrees.

It should also be noted that, under the Constitution, the approval of Council of
State decrees required only a resolution of the Sejm. In this case, however, an act was
passed, thereby creating a situation in which decisions of fundamental importance
were made in clear violation of constitutional provisions.

The Martial law, besides widespread repression and ruthless actions by the
communist regime against its own people, also brought significant systemic changes.
In seeking to regain credibility, the authorities introduced solutions entirely foreign
to the Soviet constitutional model. Institutions characteristic of democratic systems
thus began to emerge.

The constitutional amendment of March 26, 1982,79 introduced two new insti-
tutions: the State Tribunal and the Constitutional Tribunal. The establishment of
the State Tribunal also meant the reinstatement of the institution of constitutional
accountability for individuals holding — then described as — leading state positions,
a concept unknown to Soviet constitutionalism. The Constitutional Tribunal, like-

67 Itis worth mentioning that in 1980-1981, under the framework of the Brezhnev Doctrine, Poland

was constantly reminded of the possibility of receiving “fraternal assistance” from other countries of the
so-called Warsaw Pact. Such assistance was officially intended to help overcome the internal crisis. What is
striking, however, is that in the face of these openly declared external threats, the leadership of the Polish
People’s Republic never undertook any measures to counteract the potential danger. On the contrary, its
actions were directed at eliminating the externally defined “internal threat” — the official rationale for the
introduction of martial law.

68 Dz U.of 1981, No. 29, item 154.
69 Dz U.of 1982, No. 3, item 18.
70 Dz.U. of 1982, No. 11, item 83.
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wise alien to Soviet constitutional solutions, was entrusted with adjudicating on
the unconstitutionality of laws and other legal acts. What is crucial, however, its
rulings required confirmation by the Sejm, which significantly limited the Tribunal's
effectiveness.

In 1987, the institution of the referendum was reinstated.”* This was driven by the
authorities’ intention to legitimize their plans for "continuing political and economic
reforms.” The result, however, turned out to be inconclusive.”?

This was a groundbreaking event: for the first time in the history of the Polish
People’s Republic, a plebiscite organized by the authorities ended in a crushing
defeat. The referendum took place only months after John Paul II's pilgrimage to
Poland, which culminated in his visit to Gdansk’3 —a monumental manifestation of
the nation’s desire for freedom and for the restoration of a legal Solidarity. Thus, there
was 3 striking contrast between the genuine social solidarity displayed during the
papal pilgrimage and the authorities’ unexpected political failure.

It should also be noted that, albeit extra-constitutionally, another important office
was created during this period: the Ombudsman (Rzecznik Praw Obywatelskich).”*
This institution, established to protect civil rights and freedoms, was in practice
intended to shield citizens from abuses committed by state institutions. Its creation
marked a radical break from the earlier platitudes of the so-called people’s rule of
law, which claimed that civil rights and freedoms were best protected precisely by
those state institutions.

The first half of the 1980s was dominated by repression, as the regime sought
to definitively crush all opposition activity. Particular emphasis was placed on elim-
inating the clandestine structures of Solidarity. Harsh measures were also directed
against the Catholic Church, the most outrageous manifestation of which was the
kidnapping and murder of Father Jerzy Popietuszko by officers of the Ministry of
Internal Affairs.

By mid-1980s, however, significant changes were underway in Soviet policy.
The Soviet leadership, increasingly aware that it could not withstand the arms race

71 Dz.U.of 1987, No. 14, item 83.

72 Under the regulations then in force, a referendum could only be considered binding if more

than 50% of all eligible voters cast a positive vote. Turnout in the referendum exceeded 67% - already
an unusual phenomenon by the standards of a socialist state. Yet only around 70% of participants voted
“yes"” to both questions. This translated into just 44% of eligible voters supporting the first question (on
economic reforms) and 46% supporting the second (on political reforms). The results came as a shock to
the regime, but they were equally surprising to opposition leaders, who at that stage had failed to articulate
a clear alternative to the government's program.

73 During the 1983 pilgrimage, the Warsaw authorities refused to grant permission for the Pope to
visit Gdansk.

74 Dz.U.RP of 1987, No. 21, item 123.

165



Polonia Restituta. The Structure of the Polish State in the 20th Century

and, above all, the consequences of the technological revolution of the period,
began to fundamentally revise its previous course.”> With Mikhail Gorbachev's rise
to leadership of the Communist Party of the Soviet Union, conditions emerged for
abandoning many of the dogmatic principles of the political system.”® By the end
of the decade, the Warsaw authorities received what was, in effect, a mandate from
Moscow for a controlled democratization of the political system and, especially, of
the economy.

The intention of the Soviet and Warsaw authorities was to implement a top-
down, controlled systemic reform. On the one hand, this was meant to permit
some elements of the former opposition to operate legally and to participate in
decision-making on selected public matters. On the other, it aimed to reshape the
economy by introducing a greater number of market mechanisms.

At first, the Warsaw authorities believed they could achieve these objectives
without acknowledging the continued existence and influence of Solidarity. Their
initial attempts at a managed dialogue took the form of a so-called Consultative
Council, to which a number of individuals who had previously opposed the regime
were invited. Yet, after the wave of strikes in the summer of 1988 demonstrated
beyond doubt that Solidarity still enjoyed mass public support, it became clear that
the planned reforms could not be carried out without their participation.

The determination of the communist leadership was intensified by the deepening
economic catastrophe. Significant reforms could not be undertaken without securing
at least minimal social support. By the late 1980s, however, the regime could no
longer rely on such support, forcing the ruling elite to contemplate the necessity of
sharing power — and even, potentially, relinquishing it.””

A key role in shaping the regime's strategy was played by the so-called “team
of three,” Jaruzelski's closest advisers: Stanistaw Ciosek, a member of the PZPR
leadership; Wtadystaw Pozoga, a general of the Ministry of Internal Affairs; and Jerzy
Urban, the widely resented government spokesman.

75 0n these Soviet conditions of the Polish transformations, see in detail A. Dudek, Kontrolowana

rewolucja. Rozktad dyktatury komunistycznej w Polsce 1988-1990, Warsaw 2004.

76 Gorbachev introduced a program of so-called glasnost, followed by perestroika—that is, transpar-
ency and restructuring. At first, the Soviet leadership hoped that, as in the early years of Khrushchev's and
Brezhnev's rule, declaring greater openness in public life would create a climate conducive to modernization
of the state, particularly its economy. When this proved insufficient, the second stage declared the need for
modernization, albeit within the framework of the existing system. This, however, failed to bring the positive
results expected by the authorities. Instead, it triggered a wave of expectations for genuine change, both in
the USSR itself and, even more strongly, in the Soviet bloc countries — expectations which the weakening
Soviet regime was no longer able to cope with.

77 See Memoriat J. Urbana, St. Cioska, Wt. Pozogi dla Wojciecha Jaruzelskiego z 10 sierpnia 1988 ., [in:]
Okrqgty stét, ed. K. Dubinski, Warsaw 1999.
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In a memorandum prepared for Jaruzelski in the summer of 1988, they explicitly
proposed sharing power with the opposition.

“early enough to be able to secure the dominant position of the Polish United
Workers' Party in the conditions of the division of power that has been achieved and
is then being transformed. [...] Allowing for the division of power [...] may, after some
time, strengthen us enough to be able to maintain our limited possessions.”

They therefore proposed the dismissal of the government and the establishment
of a "government of national understanding.” They continued:

"We propose entrusting the prime minister’s position to a non-partisan repre-
sentative of the moderate opposition. [...] We believe that in this government, four
portfolios can be entrusted to the moderate opposition: labour and social policy,
construction, internal market, and health.”

In these circumstances, at the end of 1988, with the support and mediation of
the Catholic Church hierarchy, informal meetings took place between representatives
of the communist authorities and Solidarity, led by Lech Watesa. As a result of the
preliminary arrangements made during these talks, formal negotiations could begin
in early 1989, the purpose of which was to agree on detailed principles for the
reconstruction of the state.
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Chapter 9
The Establishment of the Third Polish

Republic and the Political Transformation,
1990-1997

9.1. The Democratic Breakthrough, 1988-1989

The external factors described in the previous chapter — above all the disinte-
gration of the system and the paralysis of the Soviet state — combined with internal
factors such as the escalating economic catastrophe,! forced the ruling elite to
acknowledge the need for profound political and economic change. Growing social
resistance and the increasing self-organization of society? meant that feigned reforms
of the type introduced in 1956 or 1970 stood no chance of success. It was clear that
further reshuffles in party leadership, new packages of “reforms,” or policies aimed at
"perfecting” the socialist system would, at best, provoke social indifference.

That is why the Warsaw regime decided — after preliminary arrangements with
part of the Solidarity leadership at the end of 1988 — to make significant conces-
sions. The PZPR leadership accepted the necessity of sharing power with a section
of the opposition. The authorities hoped, however, to retain full control over the
most strategic areas of state functioning — foreign policy, the military, the security
apparatus, and key sectors of the economy — while allowing selected opposition

1 It should be emphasized that one of the main causes of the economic catastrophe of the Polish

People’s Republic — alongside the inherent weaknesses of the Soviet economic model — was the regime's
complete inability to cope with the competition generated by the technological revolution of the 1980s.
While the technological gap between the Polish economy and the global economy was not particularly
wide in the so-called Gierek era, the rapid development of new technologies (especially computers) quickly
created a vast chasm. This was a direct consequence of martial law and the resulting isolation from access
to modern technologies under Jaruzelski's administration.

2 By the late 1980s, the Polish economy resembled an open-air museum of a bygone era. While in
1987 organized opposition structures, particularly Solidarity, remained relatively weak, in 1988 - after
John Paul Il's second pilgrimage during the martial law period — a veritable “explosion” occurred. Not only
did Solidarity structures begin to be actively rebuilt, including efforts to legalize them, but other social
organizations and even legal political organizations also re-emerged. Political clubs began to take shape
(such as the Dziekania Political Thought Club and the Christian-Democratic Political Thought Club). Historical
political parties, including the Polish Socialist Party and the Labor Party, resumed formal activity, while the
Confederation of Independent Poland emerged from underground.
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groups to assume responsibility for the remainder. In this way, the regime sought
to gain legitimacy for undertaking profound economic reforms, with the Solidarity
opposition as a co-sponsor.?

A breakthrough moment came in the spring of 1989 with the opening of the
so-called Round Table talks. These negotiations, held between government repre-
sentatives and a segment of the opposition organized as the Citizens’ Committee
under Solidarity’s leader Lech Watesa, were widely broadcast by the state-controlled
media, symbolizing the scale of the political opening.

Simultaneously, however, secret negotiations were conducted between Watesa
and his closest associates and the regime’s representative, General Czestaw Kiszczak,
Minister of Internal Affairs. These talks, hidden from the public eye, took place at the
Ministry’s retreat in Magdalenka.

To this day, controversy persists over the true character of these parallel nego-
tiations, particularly regarding the content of the secret understandings reached
in Magdalenka.# After two months of bargaining, a preliminary outline for the re-
construction of the state’s political system was agreed upon, with constitutional
amendments as its cornerstone.

These were adopted by the Sejm on April 7, 1989.5 They effectively disman-
tled the existing political order, though they stopped short of repealing the most
controversial provisions of the 1976 amendment to the Constitution of the Polish
People’s Republic.

The new provisions reintroduced or created fundamental institutions: the pres-
idency of the Polish People’s Republic (Chapter 3a) and the Senate. The President
was to be elected indirectly by the National Assembly, composed of the Sejm
and Senate, while the restoration of the presidency entailed the abolition of the
Council of State. Electoral law was also reformed, and the principles were devel-
oped further in the new electoral statutes for both chambers. The office of the
Ombudsman, previously established only on the basis of statute, was elevated to
constitutional rank.

3 For a more detailed discussion, see A. Dudek, op. cit.

4 It should also be noted that representatives of the Catholic Church played a significant role in the

Magdalenka negotiations, while keeping a clear distance from the official "Round Table" talks. The dispute
over the nature of the Magdalenka agreements stems from the fact that, despite the obvious logic of
events, the participants in these meetings have to this day sought to maintain secrecy about the course
of the negotiations and the decisions made there, reducing their significance to minor social gatherings.
Such an attitude has created room for interpretations suggesting that the secret Magdalenka agreements,
in fact, shaped the entire course of Poland's political and economic life until the end of A. Kwasniewski's
presidency. For more on this, see A. Dudek, op. cit.

5 Dz U.of 1989, No. 19, item 101.
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Finally, the amendments included constitutional guarantees of judicial independ-
ence and judicial impartiality, and they established a new institution® — the National
Council of the Judiciary. This body was entrusted with significant authority over
judicial appointments, with the explicit intention of insulating the judiciary from
communist party influence.

The most important decision of the Round Table — apart from the systemic
changes already described — was the holding of elections to the Sejm and Senate.
Although described as free, they were not to be fully democratic. The Senate elec-
tions were to be genuinely free and democratic, but this chamber was not designed
to play a decisive role in shaping the political system of the Polish People’s Republic.
The Sejm was to retain its central role and functions — legislation, as well as the
exclusive authority to appoint and oversee the government. As part of the political
compromise, it was agreed that the Sejm elections would be curial in nature. The
ruling camp was guaranteed 65% of the seats, while the opposition would be entitled
to contest 35%. Of the 65% reserved for the government side, 60% was allocated
to the Polish United Workers' Party (PZPR), the United People’s Party (ZSL), and the
Democratic Party (SD), while the remaining 5% went to the so-called allied Catholic
organizations (PAX, the Christian Social Association, and the Polish Catholic Social
Union). The electoral law introduced single-member constituencies and distributed
the seats in advance, making it clear how many each grouping would receive.

By agreeing to partially free elections — thus belatedly and only partially fulfilling
the Yalta promise after forty-four years — the communist authorities expected the
balance of power to remain essentially unchanged. The curial arrangement was
designed to secure their dominance. They also counted on several additional factors
working in their favour. The elections were scheduled for less than two months after
the conclusion of the Round Table talks, leaving the opposition little time to organize
effectively. At the same time, the regime maintained overwhelming control over the
media, ensuring its propaganda advantage. Finally, the authorities "delegated” a large
number of relatively popular figures as nominally independent candidates, who
were expected to capture part of the opposition’'s 35% quota. In short, the elections
were conceived as @ mechanism for involving part of the opposition in legitimizing
unpopular economic reforms, while preserving the foundations of the system — as
reflected in the limited scope of constitutional changes.”

6 In practice, this provision was implemented only several months later, following the adoption of

the relevant act in December 1989.

7 Of the constitutional amendments of April 1989, only two truly broke with the existing system:
the recognition of judicial independence and the independence of the courts, and the recognition that
parliamentary elections were to be free and democratic.
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The elections of June 4, 1989, decisively undermined this plan. In the Senate elec-
tions — symbolically significant, though less important institutionally — the opposition
won 99 of 100 seats, a resounding demonstration of the regime’s collapse.

The Sejm elections were similarly shocking. In the opposition’s quota, Solidari-
ty-backed candidates won in the first round in nearly every district.2 By contrast, most
candidates from the regime’s quota were forced into runoffs, giving the opposition
the chance to back those among them who signalled some independence from the
party leadership.®

The most humiliating defeat for the authorities, however, came with the collapse
of the so-called national list.? This created a serious legal problem: the electoral law
did not anticipate such a scenario, and without a full complement of 460 deputies,
the Sejm could not convene.

This crisis marked the first major test of the Round Table arrangements — and of
the opposition itself. Shocked by the outcome, the ruling camp sought to pressure
the opposition, warning that without a "constructive” solution to the national list
debacle, it might withdraw from the agreements already reached.

Solidarity’s leaders, caught between overwhelming public support and expecta-
tions on the one hand, and the threat of renewed repression on the other, reluctantly
agreed to amend the electoral law. In an extraordinary — but formally correct — pro-
cedure, the State Council enacted the necessary changes, salvaging seats for the
regime. Yet this move further inflamed public opinion, which remembered all too well
the State Council decrees of December 13, 1981, and the abuses they symbolized.
It also set a troubling precedent: electoral law was amended in the middle of the
election itself.

Both the ruling camp and the Solidarity opposition thus revealed a view of law
primarily as an instrument for achieving immediate political ends. This instrumental
approach to law would mark the conduct of political elites —and much of the legal
profession — for years to come.

Under these circumstances, the newly elected Sejm and Senate were tasked with
choosing the President of the Polish People’s Republic. The only serious candidate
was General Wojciech Jaruzelski, whose election was intended as a safeguard for

8 The electoral law provided for a second round of voting if a candidate in a district failed to secure
an absolute majority in the first round.

9 Thanks to the support of local Solidarity structures, more than 50 MPs elected from the ruling
curia ultimately won their seats in the second round, despite opposition from their own party leadership.

10 ynder the law, the national list—comprising 33 candidates, including members of the leadership
of the regime parties—was voted on separately. To secure a mandate, however, candidates on this list also
needed an absolute majority of votes cast. Only two of them managed to do so.
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preserving the essential structures of the old system. For the ruling camp, this vote
was of fundamental importance.

It soon became clear that the ruling camp might not have the votes to secure
Jaruzelski's election in the National Assembly. This was because some deputies
elected in the government's curia, but supported by Solidarity, declared that they
would not back his candidacy.

The presidential vote thus became the second major test for the opposition. Many
within Solidarity argued that, given the circumstances, the communist leadership
should be forced to put forward a different candidate — sending a clear signal to
society that the changes underway were serious rather than superficial.

Yet once again, the opposition leadership relented. In dramatic circumstances,
General Jaruzelski was elected President of the Polish People’s Republic by the nar-
rowest possible majority. His victory was secured only because a group of opposition
deputies abstained, lowering the quorum.

For a society that had placed great hopes in the transformation, the elec-
tion — and especially the way it was conducted — was a bitter disappointment. It
undermined the opposition’s credibility, making its behaviour appear hesitant and
compromising.

The third confrontation soon followed: the appointment of a prime minister. Jaru-
zelski, most likely following prior settlements with the opposition, nominated General
Czestaw Kiszczak, the long-time head of the security services and key architect of
the Round Table agreements.

The opposition, fearing the loss of its already fragile credibility, openly opposed
his candidacy. Kiszczak nevertheless tried to form a government and even invited
opposition figures to participate.

At this point, part of Solidarity’s parliamentary leadership!? began advocating
for an opposition prime minister. This idea was articulated by Adam Michnik in an
article in Gazeta Wyborcza titled Your President, Our Prime Minister. Michnik and his
circle envisioned a government led by an opposition figure but supported by the
ruling camp, especially the PZPR leadership.

Other politicians close to Lech Watesa disagreed. They convinced him that main-
taining public trust required a bold move — showing the opposition’s determination to
genuinely shape the state. Acting on Watesa's authority, Jarostaw Kaczynski quickly
built an unexpected coalition between Solidarity, the United People’s Party (ZSL), and
the Democratic Party (SD). Together, their votes provided a parliamentary majority
capable of forming a government independent of the PZPR.

11 This was the so-called Civic Parliamentary Club.
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Watesa chose Tadeusz Mazowiecki as prime minister, and on September 12,
1989, the Sejm approved his cabinet. Although key posts in the new government
remained in the hands of Jaruzelski's closest associates,*? the appointment of the first
non-communist prime minister since the war was an important milestone. Society
greeted the event with enormous hopes for profound systemic change. These hopes
were not dampened even by Mazowiecki's controversial declaration in his exposé of
drawing a “thick line” separating from the past — a statement widely interpreted as
reluctance to hold communists accountable for their crimes.

The Round Table, the June elections, and Mazowiecki's appointment captured
global attention. The world watched in amazement as communism was dismantled
in Poland without violence. Yet within weeks, the situation in Central and Eastern
Europe changed dramatically. During the "Autumn of Nations,” communist regimes
collapsed across the region — peacefully in Hungary, Czechoslovakia, Bulgaria, and
the GDR, and violently in Romania. Everywhere, societies demanded a decisive break
with the past, bringing opposition groups to power and inspiring the rapid drafting
of new, democratic constitutions.

By the end of 1989, Poland — once the pioneer of transformation — appeared to
lag behind. Its curial Sejm, Stalinist constitution, and government still dominated by
communist generals puzzled foreign observers and frustrated its own citizens. Even
the country’'s official name remained unchanged: the Polish People's Republic.

It was in this atmosphere that the final amendment to the July Constitution
was adopted. On December 29, 1989,1* the Sejm restored the country's traditional
name —the Republic of Poland — and reinstated the golden crown on the White Eagle
in the national coat of arms. Far more significant, however, was the removal of the
Constitution’s preamble and the adoption of a new Article 1, which declared that the
Republic of Poland is "a democratic state ruled by law, realizing the principles of so-
cial justice.” Article 2 proclaimed that “"supreme power belongs to the nation,” while
further provisions guaranteed political pluralism and economic freedom.

These amendments marked a decisive break from the concept of the socialist
state and with the systemic model of the Polish People's Republic. The People's
Republic was fading into history. But was this moment also the birth of the Third
Republic? The actual answer to this question is not straightforward.

The Third Republic undoubtedly emerged as the legal successor of the People’s
Republic. Continuity was ensured by the fact that it continued to function under the
1952 Constitution — modernized, yet still formally in force. In passing the December

12 Among others, General Cz. Kiszczak was appointed Minister of Internal Affairs, and General F.
Siwicki became Minister of National Defence.

13 Dz U.of 1989, No. 75, item 444,
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29, 1989, amendments, the Sejm made no reference to restoring legal continuity
with the Second Republic. On the contrary, the existence of the Second Republic -
expressed in the continuity of its émigré institutions, the President, Government, and
National Council in London — was entirely ignored.

For this reason, in my view, there is no basis for claiming that “"the Third Republic
is the continuation of the Second Republic, maintaining the identity and continuity
of its statehood.”1*

9.2. The Small Constitution of 1992

The amendments to the July Constitution at the end of 1989, though undoubt-
edly moving in the right direction, failed to resolve the fundamental constitutional
dilemmas of the Polish state. The existing provisions created a hybrid model that
attempted to reconcile the constitutional and legal continuity of the Polish People’s
Republic with the simultaneous establishment of the foundations of a democratic
state governed by the rule of law. In practice, this reconciliation proved illusory and
incapable of producing positive results.

Moreover, by early 1990 Poland’s previously pioneering role in dismantling
communism was already a thing of the past. Virtually all other countries of the former
Soviet bloc had already held fully democratic parliamentary elections and adopted
new constitutions that decisively broke with the communist legacy. At the same time,
some troubling actions of the Mazowiecki government in the international arena
deepened public unease. The government mishandled issues connected with German
reunification, argued for maintaining the Warsaw Pact and the continued presence
of Soviet troops in Poland, and resisted dissolving the Council for Mutual Economic
Assistance. When, by mid-1990, the negative social consequences of sweeping
economic reforms — associated with Deputy Prime Minister L. Balcerowicz — began
to mount, the country moved toward a serious political crisis.

A project for the rapid adoption of a new constitution emerged, but opponents
argued that the undemocratically elected Sejm lacked the moral legitimacy to draft
such a document. As a result, constitutional work shifted to the Senate, where the
committee chaired by A. Grzeskowiak prepared, less than a year later, the most
coherent draft of the 1990s — one that drew consciously on Polish constitutional
traditions.

Meanwhile, a growing political initiative aimed to resolve the mounting tensions
by replacing the President of the Republic of Poland. This required a determined

14 M. Kallas, A. Lityriski, op. cit,, p. 195.

175



Polonia Restituta. The Structure of the Polish State in the 20th Century

campaign launched by L. Watesa and his entourage. Once again, J. Kaczynski took
the lead, building a political base for Watesa in the newly created Centre Agree-
ment (PC).

Under this pressure, General Jaruzelski resigned. Simultaneously, constitutional
amendments'> established that the new President would be elected by universal
suffrage rather than by the National Assembly.

The new formula of direct elections was intended to provide the office with
much stronger legitimacy. Yet no corresponding amendments followed to adapt
the system to this profound institutional change — a deficiency that soon generated
serious political conflicts, some of which persisted until the current constitutional
framework was established.

The 1990 presidential election was the first fully free and democratic election in
Poland since 1939.1¢ In the second round, L. Watesa defeated S. Tyminski, who had
unexpectedly eliminated Prime Minister T. Mazowiecki in the first round.t”

The president-elect took office on December 23, 1990. On the same day, as
noted in Chapter Seven, Watesa accepted from President R. Kaczorowski the insignia
of the Second Republic. This moment symbolically closed the history of the Polish
authorities in exile, operating under the April Constitution, and ended the dualism
of the supreme organs of the Republic of Poland.

When Lech Watesa assumed the office it opened a period of prolonged disputes
over the presidency’s place within the constitutional framework of the state, par-
ticularly its relationship with parliament and the government. The July Constitution,
even after the amendments of spring 1989, was wholly unsuited to the new political
reality. It also ignored the fact that the president was now elected by popular vote.
Such a strong democratic mandate inevitably gave rise — regardless of the individ-
ual holding the office — to claims for real governing powers. Yet the constitutional
provisions in force severely limited those powers.

The obvious starting point for resolving this contradiction was to hold swift, free,
and democratic elections to both houses of parliament. To the surprise of many

15 Dz U.z1990r. No. 67, item 397.

16 |tis worth noting that in the spring of 1990, elections were held for the reactivated municipal-level

local government. These elections were fully free and democratic and played an important role in the
process of transforming the country, although their political significance was clearly incomparable to that
of presidential or parliamentary elections.

17" T Mazowiecki, who as incumbent prime minister still enjoyed considerable public support, solidi-
fied his image as someone who had proved disloyal to L. Watesa through his disastrous election campaign.
As a result — compounded by his campaign’s excessive emphasis on L. Balcerowicz and his “successes” —he
was unexpectedly outpaced in the final phase before the first round by Stanistaw Tyminski, a relatively
unknown Polish émigré from Canada. The remaining candidates — W. Cimoszewicz of the Democratic Left
Alliance (SLD), R. Bartoszcze of the Polish People’s Party (PSL), and L. Moczulski — were not regarded as
serious contenders for the presidency.
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observers, however, President Watesa did not immediately move to dissolve the
Sejm, whose compromised legitimacy at the time was a source of embarrassment
for Poland. Instead, by keeping alive the threat of dissolution,'® he managed to push
through the government of Jan K. Bielecki, a cabinet aligned with the president's
political goals, which Watesa himself was often reluctant to pursue directly.

This arrangement postponed real progress on drafting a new constitution. Only
the worsening social situation — driven by the harsh effects of economic reforms
and a deepening budgetary crisis? — together with the uncertain consequences of
Moscow's failed attempt to restore the old Soviet order and the subsequent collapse
of the USSR, forced the president to initiate parliamentary dissolution.

In October 1991, the first fully free and democratic elections to both houses
of parliament were finally held. Contrary to expectations, these elections did not
bring political stability or the emergence of an effective government. Instead, they
ushered in one of the most turbulent and destabilizing periods in the history of
post-communist Poland. The cause lay in the adopted electoral law for the Sejm,
which was based on an extremely proportional formula.

As a result, the Sejm became profoundly fragmented. Initially more than ten
parliamentary clubs and groups were formed; by the end of the term in 1993, their
number had grown to over twenty. The largest caucus, the Democratic Union,?° held
mere 62 seats.

This outcome was not accidental. The highly proportional electoral law reflected
President Watesa's strategy: to remain the decisive arbiter in a fractured political
scene. Such fragmentation was expected to give the president leverage in the process
of forming governments and influencing their work — areas in which, under the
Constitution, he otherwise had little authority.

In reality, however, as a result of another political initiative by the leader of the
Centre Agreement (PC), J. Kaczynski, a coalition was forged in the Sejm (the lower

18 |t should be remembered that the parties of the former ruling camp, which still held significant

representation in the Sejm (approximately 60% in total) — the Polish United Workers' Party (PZPR) (and
later its successor formations, the Social Democracy of the Republic of Poland — SARP, and the Polish Social
Democratic Union), the ZSL (transformed into the PSL), and the SD — were aware that they stood no chance
of retaining even a fraction of this representation in genuinely free elections. For this reason, they strongly
opposed shortening the parliamentary term.

19 At the same time, throughout 1991, the negative consequences of the Bielecki government's
policies deepened, with L. Balcerowicz still responsible for economic reforms. The recession continued to
worsen, unemployment rose, and irresponsible social policies initiated by labor ministers in the cabinets of
T. Mazowiecki and J. Kuron only aggravated the situation. Meanwhile, various economic scandals multiplied,
explained by the authorities as the unavoidable costs of the so-called systemic transformation. The financial
consequences of these factors were disastrous: by the end of 1991, Finance Minister L. Balcerowicz was
unable even to estimate the scale of the state budget deficit.

20 A party formed by the supporters of T. Mazowiecki.

177



Polonia Restituta. The Structure of the Polish State in the 20th Century

house of parliament) which — despite the president’s preferences — succeeded in
pushing through a government led by Jan Olszewski.

The six months of Olszewski's cabinet were marked by unrelenting tensions and
disputes with both the president and the parliament.?* Ultimately, on the night of
June 4-5, 1992, the government was brought down by extraordinary means.??

President Watesa designated W. Pawlak of the Polish People’'s Party (PSL) to
form a new cabinet, but he failed to assemble a parliamentary majority. As a result,
a coalition centred on the Democratic Union (UD) and the Christian-National Union
(ZChN) formed, and — with the president’s consent — established a government
headed by Hanna Suchocka (UD). Here. Watesa's role proved decisive. Through
a series of unique interpretations of constitutional provisions,?> he consolidated
a practice that noticeably expanded the powers of the presidency.

The near-constant political crises under the July Constitution prompted the
political elites of the day to attempt a partial modernization of the system. The idea
emerged of adopting a constitutional act to regulate relations among the state’s key
institutions — the president, the Sejm, and the government.

This led to the adoption, on October 17, 1992, of the so-called Small Consti-
tution.?* True to Polish constitutional tradition, this act partially replaced the July
Constitution: it repealed provisions governing the structure and functioning of the
legislative and executive branches, as well as their mutual relations, while leaving
the remaining chapters in force. Its stated aim was to clarify procedures for forming
a government and to redefine the balance between the President of the Republic, the
Sejm, and the Council of Ministers, restoring the principle of separation of powers
and - at least in theory — checks and balances.

In practice, however, the Small Constitution strengthened presidential influence
over the government and the executive's position in relation to the Sejm. This was
reflected in at least three key provisions.

21 The government was supported in the Sejm by an informal coalition consisting of the PC, ZChN,
Porozumienie Ludowe (People’s Agreement), PSL (Polish People’s Party), and several smaller parliamentary
groups, together amounting to around 170 votes. It was further backed by the KPN, with about 50 deputies,
giving the cabinet roughly half of the total vote in the Sejm but forcing it to constantly seek additional
support from smaller factions.

22 The night-time vote on the extraordinary motion, submitted by the President of the Republic of
Poland to dismiss the government, was accompanied by numerous procedural violations. Yet the ad hoc
coalition that had emerged around the Sejm'’s lustration resolution managed, despite this, to impose its
will and remove the cabinet.

23 |ech Falandysz, a minister in the Chancellery of the President, played a key role in this process by

producing ever-new interpretations of the Constitution’s general provisions. This approach, quickly dubbed
in the press as the “falandization of law,” created a constitutional practice highly favorable to the president.

24 Dz U.0f 1992, No. 84, item 426.
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First, the procedure for forming a government, spread across five sequential
stages, gave the president a strong advantage in initiative and the instruments to
enforce his will. His ultimate weapon was the power to dissolve parliament if the
Sejm failed to express confidence in the nominee.

Second, the president was empowered to dissolve parliament if it passed a vote
of no confidence in the government, though he retained the alternative right to
attempt at forming a new cabinet.

Third, the appointment and dismissal of ministers required presidential approval
on the prime minister’s request, but in the case of foreign affairs, internal affairs,
and national defence, the regulation explicitly obliged the prime minister to seek
the president’s opinion — opening the way for the president to “suggest” his own
candidates for these posts.

This system, already tilted toward the president, became even more advantageous
in the context of a fragmented Sejm. Watesa consistently enforced an expansive
interpretation of his powers under the Small Constitution, even when dealing with
a parliament of a very different composition.

In May 1993, the Sejm passed a vote of no confidence in Hanna Suchocka’s
cabinet, whereupon Watesa dissolved the parliament. The subsequent elections,
held in September 1993, took place under a significantly modified electoral law.
The key innovations were the introduction of a 5% national electoral threshold and
the adoption of the d'Hondt method of allocating seats, both of which favoured the
strongest parties.

This project was driven by President Watesa, who placed his hopes in the Non-Par-
tisan Bloc for Reform Support (BBWR), a formation created under his patronage. The
BBWR, however, only narrowly crossed the electoral threshold — a serious personal
defeat for Watesa. What made the outcome even more painful was that, although
center-right parties collectively won about 46% of the vote, only two of them —the
BBWR and the Confederation of Independent Poland (KPN) — barely cleared the
threshold. All the others were excluded from the parliament.

By contrast, the Democratic Left Alliance (SLD) and the Polish People’s Party (PSL),
who triumphed in the elections, nearly doubled their seat shares relative to the votes
they had received.?> After the elections, the SLD-PSL coalition refrained from putting
forward SLD leader Aleksander Kwasniewski as its candidate for prime minister.
Instead, at President Watesa's initiative, Waldemar Pawlak (PSL) was again tasked
with forming a cabinet. This gave Watesa considerable influence over the cabinet’s
composition, particularly the so-called “presidential ministries,” which he viewed

25 Support amounting to 43% of the vote translated into nearly 80% of the seats in the Sejm. This
dominance was further reinforced in the Senate, where the Democratic Left Alliance (SLD) and the Polish
People’s Party (PSL) together held 73 seats.
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as critical. A similar dynamic repeated itself during another political crisis, when
Pawlak was replaced by Jézef Oleksy (SLD). Even then, despite holding a commanding
position in the Sejm, the SLD-PSL coalition avoided direct confrontation with the
president over these ministries.

The situation changed with Kwasniewski's assumption of the presidency, which
coincided with Oleksy's resignation?® and the appointment of Wtodzimierz Cimo-
szewicz (SLD) as Prime Minister. At that point, President Kwasniewski made it clear
that, in his interpretation, the Constitution did not entitle the head of state to impose
"presidential ministries”?” on the Prime Minister, thereby breaking with Watesa's
practice. By the time the new Constitution entered into force in 1997, the issue had
effectively disappeared from political debate.

It is necessary, however, to return to the discussion on the 1995 presidential elec-
tion, particularly the precedent-setting Supreme Court ruling on its validity.

In that election, the second round saw Watesa face Kwasniewski. In dramatic
circumstances, Kwasniewski secured victory by a margin of roughly 600,000 votes.
Almost immediately afterward, nearly 600,000 electoral protests were filed with the
Supreme Court. The most serious allegation was that Kwasniewski had misrepre-
sented his education by falsely claiming to hold a university degree. For many voters,
the belief that a candidate was better educated than his opponent was a decisive
factor in choosing whom to support.

On December 5, 1995, the Supreme Court declared the election valid. The justices
acknowledged that Kwasniewski had provided false information about his education,
thereby violating the law, but

"the measurable and verified impact of the identified violations of electoral law on the
election result was not established.”?8

In conclusion, the Court stated that its resolution

“is merely a finding that there are no grounds for questioning the validity of the elections.
Therefore, the Supreme Court is not competent to assess the personal and moral
qualities of the person elected to the office of President of the Republic.”

26 just before the transfer of office to the new President of the Republic of Poland, A. Milczanowski,

the Minister of Internal Affairs in Oleksy's government — appointed at Watesa's initiative — accused the
Prime Minister of being (and continuing to be) a KGB spy. In an atmosphere of intense confrontation, Oleksy
resigned, but only after Kwasniewski had assumed the presidency.

27 This was purely a tactical move, as the President, the Prime Minister, and their political base
were in full agreement regarding the staffing of these ministries. However, the affair was used as a way to
symbolically distance themselves from their predecessor’s presidential style.

28 Resolution of the entire Chamber of Administrative, Labor and Social Insurance of the Supreme
Court of December 5, 1995.
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This legal assessment was not shared by a significant portion of the Chamber
hearing the case, as evidenced by the unprecedented number of dissenting votes.
This is not the place to analyse them in detail.?® What is significant, however, is
that the Supreme Court, in its resolution, accepted a situation in which the highest
office of the state — established to "ensure observance of the Constitution of the
Republic of Poland” (Article 28, Section 1 of the Small Constitution) — was entrusted
to a person who, in the process of seeking this office, had deliberately broken the
law. At the same time, the Court disclaimed any responsibility for making a moral
assessment of this fact.

The Supreme Court’s decision demonstrated that in the Third Polish Republic, the
law —understood in its specific sense —was treated as a wholly relative phenomenon,
an instrument for achieving particular goals, without the necessity to respect any
rules. Moreover, individuals who viewed the law in this way could count on protection
from the state’s highest judicial authority. The Court's reasoning thus entrenched the
profound erosion of the Polish legal system and rendered the principle of a demo-
cratic state ruled by law into little more than an empty phrase.

9.3. Adoption of the Constitution in 1997

Adopted on October 17, 1992, the Small Constitution was intended to regulate
the Polish constitutional system until a new constitution was adopted. This was
widely expected to happen quickly. However, the Sejm elected in 1991 failed to
make significant progress before its dissolution in May 1993.

The Sejm elected in the fall of 1993 took more decisive steps toward drafting
a new constitution. This process also had clear political implications. Aleksander
Kwasniewski became the head of the Constitutional Commission. Having failed —
largely due to President Lech Watesa's resistance — to assume the office of the Prime
Minister, Kwasniewski treated his prominent role in the constitutional process as
an important platform supporting his presidential ambitions. Yet as the political
confrontation intensified in 1994-1995, the work of the Commission virtually ground
to a halt. After Kwasniewski's election, there was little indication that work on the
draft would accelerate or that the Second Term Sejm would successfully complete
the constitution-making process.*°

29 A broader analysis of this issue is presented in the text: G. Gérski, Kryzysy wyborcze w Polsce
i w Stanach Zjednoczonych a rola Sqdu Najwyzszego, [in:] Ksiega pamigtkowa ku czci prof. A. Grzeskowiak,
Lublin 2006.

30 The fact that the SLD and A. Kwasniewski had lost interest in bringing the constitutional process
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This picture changed markedly in mid-1996. To understand the reasons, it is
necessary to recall the outcome of the 1993 elections and their parliamentary
reflection.

As noted earlier, the centre-right parties received a combined 45% of the vote,3?
the left-wing bloc — the Democratic Left Alliance (SLD), the Labor Union (Unia Pracy),
and the Polish People’s Party (PSL) — around 43%,*? while the Democratic Union
(Unia Demokratyczna) won 11%. Yet because only two of the centre-right formations,
BBWR and KPN, crossed the electoral threshold, the distribution of seats in the Sejm
was starkly distorted. The centre-right held less than 10% of the seats, the left around
75%, and the UD approximately 15%.

By mid-1996, however, the political climate had shifted. The centre-right,
consolidated around Solidarity Electoral Action (AWS) and the Movement for the
Reconstruction of Poland (ROP), enjoyed rapidly growing public support. It became
increasingly clear that in the 1997 elections they would not only secure strong
parliamentary representation but could even prevail.

This consolidation was reinforced by the so-called Citizens’ Constitutional Project,
prepared under the patronage of NSZZ “Solidarity.” The Constitutional Act on the
Procedure for the Preparation and Adoption of the Constitution of April 199233 made
it possible to submit such initiatives if supported by at least 500,000 citizens. In prac-
tice, the draft submitted to the Sejm gathered almost 1.5 million signatures.

For Kwasniewski and the parliamentary left, this was an unmistakable signal.
Failure to pass a constitution in the current Sejm would almost certainly force a com-
promise with the centre-right in the next term. Since ideological differences between
SLD, PSL, and UP were relatively minor, the left decided to capitalize on its current
majority and press ahead with its own constitutional project, relying on the support
of these allied groups in both chambers of the parliament.

The SLD leadership and President A. Kwasniewski, however, sought to avoid
the impression that the new constitution was solely the product of a consolidated
post-communist left.3#

to a successful conclusion was demonstrated by their appointment of a second-tier party activist as head
of the Constitutional Committee.

31 Besides the BBWR and KPN, only the Ojczyzna bloc, centred around the ruling ZChN, managed

to secure more than 5% of the vote. However, since the electoral threshold for coalitions was set at 8%,
Ojczyzna also failed to enter the Sejm.

32 SLD received 20.4% of the vote, PSL 15.4%, and UP 7.3%.

33 Dz U.of 1992, No. 67, item 336.

34 The Democratic Left Alliance (SLD) and the Polish People’s Party (PSL), which continued working
in coalition, were widely regarded as direct successors to the pre-June 1993 Polish United Workers' Party
(PZPR) and the United Socialist Party (ZSL). The Labor Union, though partly established by left-wing activists
from Solidarity, was in practice dominated by former PZPR members.
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For this reason, they made numerous concessions to include the Freedom Union
(UW)3%in the drafting process and to present its leader, the first non-communist prime
minister of the Polish People’s Republic, Tadeusz Mazowiecki, as one of the symbolic
co-authors of the document. This was intended both to demonstrate that parts of the
Solidarity camp supported the new constitution, and to create the appearance that
the entire Sejm — representing the nation as a whole — was behind the project, with
only a marginal minority (fewer than 10% of MPs) in opposition.

Winning over the UW was crucial above all because the new constitution had to
be approved in a referendum. The participation of this party in the pro-constitution
camp during the referendum campaign was meant to neutralize the growing influence
of the centre-right, which strongly opposed the draft.

In spring of 1997, the work of the Constitutional Committee was advancing at un-
precedented speed. The constitutional coalition resolved remaining disputes in order to
ensure that the referendum would be held in May 1997. Timing was crucial: not only did
the left want the vote to precede Pope John Paul II's visit to Poland, but it also sought to
guarantee that the new constitution would enter into force before the next parliament
was elected, fearing that a centre-right majority would block its implementation.

In this atmosphere — often described as a “constitutional coup” —the left, which in
1993 had received just 58% of the vote with less than half of eligible voters partici-
pating, forced through the parliament a plan to impose the new Constitution.

The referendum took place on May 25, 1997. The turnout was only 42.86%.
Despite an intense propaganda campaign by the constitutional coalition, the out-
come was unexpectedly close: 52.7% voted in favour, while nearly half a million
fewer voters opposed the draft. The narrow margin shocked both supporters and
opponents, as a far more decisive result had been anticipated.?®

The referendum also raised a serious legal controversy. The then-constitutional
act did not require a minimum turnout for the validity of a constitutional referendum.
Such a requirement had been introduced by the 1995 Referendum Act.>” However,
most legal commentators at the time concluded that the constitutional act functioned
as a lex specialis relative to ordinary legislation.?® On this basis, the referendum'’s
validity was not challenged.

35 The Freedom Union emerged from the merger of former Prime Minister Jan Krzysztof Bielecki's
Liberal Democratic Congress with the Democratic Union, following the latter's defeat in the 1993 elections.

36 The pro-constitutional camp was convinced that the referendum would yield a result of at least
three to one in its favour.

37 Dz.U.RP of 1995, No. 99, item 487.

38 This was the case even though Article 1 of the 1995 Act explicitly stated that it regulated the
principles and procedure for conducting a referendum, including those provided for in the Constitutional
Act of 1992. To accept, therefore, that the Constitutional Act constituted a lex specialis amounted to an act
of considerable interpretative boldness.
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President Kwasniewski signed the new Constitution on July 16, 1997, and it
entered into force on October 17, 1997 — two days before the first session of the
newly elected Sejm and Senate.

The victorious AWS camp, during the referendum campaign and the elections,
had promised far-reaching amendments to what it portrayed as a constitution forced
through by the left. Yet once in power, no such initiatives materialized.

On the one hand, this was because the Freedom Union — the principal co-author
of the Constitution alongside SLD — became AWS's coalition partner in the govern-
ment. On the other, the institutional design of the Constitution proved unexpectedly
favourable to AWS. It granted the prime minister and government wide autonomy
and significant instruments of action, even in the absence of a stable parliamentary
majority. For this reason, the coalition’s critical stance toward the Constitution quickly
softened. As a result, no attempts at constitutional amendment were undertaken in
this term — or in the following one (2001-200).
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Conclusion

The Polish state — as | emphasized in the introduction — possesses one of the
richest constitutional traditions in the world. | would even venture to say that Poland
was ahead of other nations in shaping a constitutional order. If we assume that
the English were the pioneers of constitutional government — beginning with the
Magna Carta of Liberties in 1215, and that at the turn of the 17t and 18t centuries
they created the modern constitutional system — then, by the same measure, we
must conclude that the Polish-Lithuanian Commonwealth had already completed
this work in the 16% century. The Nihil Novi Constitution, the Act of the Union of
Lublin, the Henrician Articles, the Act of the Warsaw Confederation, and finally the
constitutions establishing the Crown and Lithuanian Tribunals, together outlined
the complete shape of the state’s constitutional system. At that time, and for many
decades thereafter, the rest of Europe (to say nothing of other parts of the world)
could only dream of such a system.

This original Polish constitutional model, after its collapse in the first half of the
18t century, became the foundation of Europe’s first modern, unified constitution —
the Constitution of May 3rd. But the development of the Polish constitutional tradition
was dramatically interrupted by foreign partitions. The 20t century however brought
attempts to revive that tradition and adapt it to the needs of a restored state.

Unfortunately, the political elites of modern Poland often shaped their views
on the Polish constitutional heritage under the influence of Russian and German
scholarship, apologetic towards absolutist and autocratic forms of power. The Krakow
School of History, dominant in Polish intellectual life at the turn of the 19th and 20th
centuries, was similarly critical of the democratic institutions of the old Common-
wealth. As a result, when laying the foundations of the Second Polish Republic, the
drafters sought inspiration primarily in foreign solutions. Such were the circumstances
under which the March Constitution was adopted.

The attempt to impose essentially foreign constitutional models was bound to
encounter serious difficulties. Efforts to revise the system followed, but the April
Constitution, too, disregarded Polish traditions. Instead, it expressed the then-prev-
alent modernist theories of the state, law, and society, creating a new quality in the
development of constitutional thought in Poland.
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The post-war era marked a complete rupture with national traditions. The uncrit-
ical importation of the Soviet model produced a constitutional reality entirely alien
to Poland's historical experience.

The Third Republic has been marked by a dramatic search for constitutional points
of reference. Unfortunately, the dominant intellectual climate, one of almost universal
repudiation of Poland's greatest constitutional achievements since the 15t and 16t
centuries, fostered an artificial reliance on foreign solutions. Copying institutions
from abroad became the main premise of constitutional design in the Third Republic.
The resulting constitution is a product of eclecticism, and its consequence is the
ongoing crisis and constitutional instability of the Polish state. This disarray in an
area so crucial to the proper functioning of government inevitably produces other
well-known pathologies of the Third Republic.

Itis not my purpose here to decide whether Poland'’s constitutional order should
be repaired through amendments, or whether the adoption of a wholly new con-
stitution — the so-called "Fourth Republic” —is necessary. Each side in this ongoing
debate will, without doubt, marshal numerous arguments. | would hope, however, that
in the discussions ahead, invoking the original Polish constitutional tradition will no
longer be treated as a form of intellectual eccentricity, but rather as both obvious and
indispensable. Without such a foundation, every solution risks becoming little more
than another experiment — and another entry in a futile "numbering contest” with
France. This is surely something Poland should avoid. Perhaps, then, the reflections
contained in this study may prove useful in that debate.
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